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STATINTL
Central Intelligence Agency
. Washington, D.C. 20505
25X1
i I wish to acknowledge receipt of your 15 July 1975
; _ memorandum to me concerning administrative practices in
‘ ‘the CIA. I am also in receipt of positions from both
the General Counsel and the Director of Personnel on
matters raised in your communication. I have forwarded
the entire matter to the Inspector General with a request
that he undertake a review and study of the issues and
present me with his findings and recommendations. Upon
- conclusion of that undertaking, I will be in further
communication with you.
‘Sincerely,
| | | I B Colbp
§ | W. E. Colby
i - . Director
i
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- DCI s oo ERE ?//, (d?—-—«q < C
1 - DDCI{ | o , ! | -
1 - DDA o '
1 - General Counsel «ITG;
1 - D/Pers f ‘
| & - ER .
! _ !/ = 74- t”//ﬂugm)"\ Lociaca
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‘.2 X1A Rewritten: O/ES/ pgh (2 Sept 75)
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Central Intelligence Agency
HYashington, E.C%\\ZOSGS

\\
\~

I wish to acknowledje yeceipt of your 15 July 1975
memorandum to me concerning administrative practices in
the CIA, and inform you of action I have taken to date.

I have requested, as appropriate, positions from both the
General Counsel and the Director of Personnel on matters
raised in your communication. I an now in receipt of
those replies. I have forwarded the entire matter to the
Inspector General with a request that he undertake a
review and study of the issues and present me with his
findings and recommendations. Upom conclusion of that
undertaking, I will be in further communicatigp with you.

Sincerely;

W. E. Colby

Director
ORIGINATOR:
2 § AUG 1975
John F. Blake (Date)
_ Deputy Director
W Adii for :
ministration . .
Att. to DD/A 75-4014 Original - Adse
DD/A Subject ' 1 - DDCI
DD/A Chrono DO NOT CIRCULATE 1 - ER
DD/A (JFB Chrono) 1 - General Counsel
DD/A:JFBlake:der (27

Approved For Release 2008701/0’ Gih-RDP20B07048R000900110006-6




25X1A

25X1A

25X1A

25X1A

25X1A

25X1A

Approved i ReléaseEZOSOGI 1/03 : CI

MIZORANDUM FOR:
SUBJECT :
the CIA

-RDPSOBoaSGAOO(

DD/A 75-4014

2 8 AUG 1975

Director of Central Intelligence

Allegations by
Concerning A

25

a senior officer within

L
the Off

of |

Of rersonnel, communicated with you on 15 July
1875 concerning administrative practices in the CIA.

A copy

| memorandum is to be found at Attachment #1.

It is my understanding that
subnitted to you upon receips

receipt of a position paper
natters raised by|

memorandum was not
n held pending
the Office of Personnel on

2, There is also a
randum addressed to

ttached for your information a memo-

you by the Directeor

to the issues raised b

only one exception, I co
these allegations.

3. One of

allegations is:

"The overtime

established in 1962

regulations of this Agency,

» are, I believe, in violation

of Personnel responding

y [Attachment #2).
i Yy endorse the position taken on

With

of Federal law."

The Director of Personnel associates himself with the opinion

on the legalit : overtime

4.

matter on 12 December 1974.
Attachment #3,

regulations as stated by Mr.

The Office of General Counsel addressed itself to this

A copy of the 0GC memorandum is at
OGC renders a legal

position that the Agency is

acting in consonance with the statute in devising and administering

the overtime pay pelicy.

IR
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5. T wish to address myself to two matters concerning
| ]allegations and the reply by the Director of
Personnel. 1 would urge you to very carefully consider any
change in our overtime policy as it pertains, in certain
selected cases, to the voluntary contribution of the first
eight hours of overtime performed by professional employees.
This policy has been in existence since 1962, and is univer-
sally accepted as a management device of this Agency. Withdrawal
from this policy would cost well in excess of one million
doliars per year, and would present management with many
complex issues, not the least of which would be innumerable
requests to authorize premium pay. The Office of General
Counsel opinion states we are in a legally defensive position
and, I believe, our advice on this matter must be taken from
the Agency's attorneys and not its Personnel Officers.

6. 1 do not wish to examine 1} |s motivations 25
in submitting his memorandum of 15 July. Two events thsat
were known to hiw on that date, however, may have been an
influencing factor. at date, the Director of
25X1A Personnel informed he was being reassigned to
other duties within the ce of Persomnel, a decision which
evoked very strong protest from 25
secondly, was aware on 15 July that I had directed the Office
of Personnel to undertake a review of the position classifica-
tion policies and procedures of this Agency in an endeavor to
ascertain 1f experiences exist in both the governmental and
private sectors unknown to us and which, if studied, could
assist us in this admittedly complex and difficult field.

. 7. I would recommend to you the following course of
action:

a. Sign the attached piece of corre-
spondence which 1 hsve[nxgngxgi_ggﬁ your
signature addressed to and which 25
acknowledges receipt of his memorandum to you

and gives him indication of action taken tc
date., (This correspondence is at Attachment #4.)

b. You submit the papers addressed to you
25X1A by| and Janney and my memorandum
to the Inspector General and ask him to provide

you with his advice and recommendati
as a final communication from you to 25

2
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I would ssk of you that, i€ there shoull be any differences
of opinion between the Inspecter Gemersl ard the ractor
of Personnel, 1 be given the oppertunity to Jiscuss the
satter with you before you adopt your final pesitien.

7o
 gohn T, Blake
,Sigﬁeﬁ ad

John F. Rlake
Dleputy Rirector
for
Adginistratien

EE 4w B

i. |itemo ta DCI, dtd 15 July '735
2. DJOF leme to LI, dtd 19 Aupust 1575

3. o0 Meno for Record, dtd 12 Dec. 1874

4, ¥Propnsed LCY Respoase to

istribution:
Original & 1 - BCI w/Atts
1 - IOCI w/ates
X - EE w/atts
1 - Ceneral Commsel w/atts
1 - DfPers w/atts

3
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MEMORANDUM FOR: William E. Colby, Director of Central Intelligence

SUBJECT : Administrative Practices in the CIA

1. There are administrative practices in the CIA which I believe
are in violation of Federal laws or regulations, or are unconscionable.
I have attempted to secure corrections of these practices through ad-
ministrative channels without success.

2. I have, therefore, written this report.

3. I am the Chief of the Position Management and Compensation
Division, a position I have held for approximately eight years. I have
worked in this division and predecessor organizations for over twenty
years. I am familiar with position grading actions that have taken place
over this time which have resulted in improper escalation of the grade
and pay structure. Many of the upgrading actions were ordered by ad-
ministrative officials with full knowledge of the facts and over objections
of the Position Management organization. I beljeve there is a serious
question as to the validity of these Tevels.

4. There is present interest in decentralization -of position
classification functions, which would permit a still greater escalation
of the grade and pay structure. I believe that action should be taken
to prevent such decentralization and to correct present errors.

5. The overtime regulations of this Agency, established in 1962,
are, I believe, in violation of Federal law. I attempted to correct
these regulations by a report I submitted through administrative channels
on June 6, 1974. Nothing has been done.

6. The independent contracting system in the Agency, I believe, is
a further violation of law. The practice this Agency follows is incon-
sistent with that followed in other agencies and inconsistent with the
duties of many such independent contractors.

_ 7. 1 have not taken this course of writing you directly without

long and careful thought. I have become convinced, over many years, thaty

no improvement and no correction of errors will ever take place without

direction from the top. STATINT

Chiet
Position Management & Compensation Division

Attachment

’
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ADMINISTRATIVE PRACTICES IN THE CENTRAL INTELLIGENCE AGENCY

Problem

1. The grade structure of the Central Intelligence Agency is
excessively high in comparison to levels existing elsewhere in the
government for comparable work. - This is contrary to the principle
of equal pay for substantially equal work included in the U.S. Code
Title 5, Section 5101. :

2. The overtime and premium pay regulations and practices of the
Agency are contrary to the requirements of Title 5 of the U.S. Code,
Section 5541 to 5545,

3. Individuals designated as Independent Contractors in the Agency
appear in many cases to be employees under the requirements of Social
Security and Internal Revenue legislation requiring the deduction of
Social Security taxes. -

Background Data

A. Position and Grade Structure

1. The position classification system of the Central Intelligence
Agency is based on the general government system applied in other agencies.
Refore the Classification Act of 1949 the Agency was under the review and
control of the Civil Service Commission. Upon the enactment of this law,
which exempted the Agency, the Agency agreed to follow the government
system voluntarily without external control. ' ‘

2. Initially the grade structure established was comparable to those
in other Agencies of equivalent functional responsibility and for a num-
ber of years, Classification Personnel frequently made comparisons with
other agencies to insure comparable Tevels. In succeeding years, pressurés
from senior officials resulted in a gradual elevation of the structure.
The primary emphasis of the Office of Personnel was to provide service to
operating components. Efforts to hold grades to reasonable levels were
challenged on the ground that service was not being provided. Since no
external controls were imposed on the Agency, Classification Personnel
were subject to pressures both from operating officials and from officials
within the administrative structure. As a result, it was not possible for
the Position Management Organization to control the escalation.

Approved For Release 2006/01/03 : CIA-RDP80B01086A000900110006-6
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B. Overtime and Premium Pay

The present overtime and premium pay regulations of the Agency
were established about 1962 and have remained substantially unchanged.
The basic principle of these regulations is to require most employees
to work eight hours of overtime without compensation before being com-
pensated for any additional overtime, to ignore the requirement that
all hours over eight in one day are covertime, and that all hours over
forty in one week are overtime. These requirements are not consistent

with the provisions of the U.S. Code.

Independent Contractors

Independent Contractors can be defined as individuals who re-
cejve a specified contract sum for providing certain services. In many
cases in the Agency, Independent Contractors perform the same duties
as Staff employees and are determined to be Independent Contractors trom
a statement in the contract. The purpose of the contract appears to be
to avoid requirements for deducting taxes and Social Security and pro-
viding employee benefits. It appears that such employment may be contrary
to Internal Revenue or Social Security laws.

Analysis of the Problem

A. Position Grade Structure

1. The grade structure of the Agency has resulted in part from
the establishment of positions necessary to recognize the level of func-
tional responsibility. It has resulted in part, also, from the wish to
accommodate individuals who have been promoted without regard to the
levels of their performance by the Career Service System. This System
is composed of boards in the various offices whose functions include the
assignment and promotion of employees by so-called competitive evaluation,
in many cases without consideration of the levels of the positions they
occupy or the levels of work they perform. In cases where they are assigned
to positions below their grade level, there is often pressure to upgrade
the positions to accommodate their grades and avoid personal rank assign-
ment. The views of supervisors have frequently not been considered in
promotion of employees.

2. As a result of the continuing pressure for upgrading of positions,
grades of positions have changed with 1ittle change in position respon-
sibility, as follows:

GS-11 and GS-12 positions have advanced to GS-13
and GS-14.

Approved For Release 2006/01/0% : CIA-RDP80B01086A000900110006-6
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GS-12 and GS-13 positions have advanced to GS-14,
6S-15, and GS-16.
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3. The classification of higher grades has in some cases produced
an inverse pyramid with more higher grades than lower grades or as it
is sometimes called--more Chiefs than Indians. Efforts by the Position
Management Organization to hold down grades or reduce them to reasonable
levels have been ignored or overruled.

4. The results show, I believe, that Agency positions in many cases
are overgraded one or two grades above elsewhere. :

5. Agency officials are not satisfied with this grade difference over
other Agencies. They continue to want more. They will not accept deter-
minations that Agency grades are higher than elsewhere. In some cases they
become angry when their grades are not raised; they threaten Position
Management Personnel with being responsible for hamstringing their opera-
tions by forcing employees to resign to accept higher pay in industry. 1
believe this is partly the result of the inbred nature of the Agency--
the emphasis on the belief that Agency employees are smarter than other
people, more creative, more dynamic. Strange as this may seem, such beliefs
have been pronounced by personnel officers.

6. Partly, I think, it is the result of lack of control, unwilling-
ness on the part of senior officials to rock the boat. Office heads should
be told to live with the grades they have and count themselves Tucky. But
they are not. There is interest at present in abolishing grade controls
and giving office heads authority to set their own levels with only a
budgetary control. -

. 7. Deputy Undersecretary Crockett of the State Department made such
a delegation of classification authority to major organizations of the
Department of State in 1962. As a result, from 1962 to February 1971,
there was a general escalation of levels in the Department of State which
was completely inconsistent with levels of responsibility. An investiga-
tion was conducted and in 1971 position classification was again recen-
tralized and efforts began to correct the mistakes. \

8. Surveys were conducted which resulted in reductions of class levels
at FSO1 and FS02 by 23% and FSO3 by 6%. These are the higher pay Tlevels
of the Department of State, equivalent to the supergrade and GS-15 levels.
The reductions were modest, intended to reduce personnel impact. The CIA
has made much progress in the same direction. Apart from the fact that
money is being wasted on such profligacy, the government and the general
public deserve more honest treatment.

Approved For Release 2006/01/03 3 CIA-RDP80B01086A000900110006-6
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B. Overtime Practice

1. The overtlme regu]at1ons were des1gned to discourage the use
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by arbitrarily changing the provisions of law to provide that certain
types of overtime did not qualify for overtime pay. Included were the
first eight hours of overtime performed by professional employees, all
hours over eight in one day, and all hours over forty in one week if
the two week pay period included no more than eighty hours of duty.
These regulations are contrary to Title 5 of the U.S. Code.

2. The same result could have been accomplished by requiring
supervisors to avoid authorized or directed overtime, without a viola-
tion of law.

3. At the time the present regulations were established they were
objected to by PMCD on the ground that they were inconsistent with the
Federal law, but the General Counsel's office determined that the Agency
did not have to follow the Federal law (Per P.L. 110).

4. 1 submitted a report on the overtime practice in the Agency
with a recommendation for changing overtime regulations to conform to
general Federal regulations on June 6, 1974. The recommendation has
never been approved (copy attached).

Independent Contractors

Under Federal law, Independent Contractors are individuals who
undertake to provide certain service for a stipulated suim of money.
In this Agency, however, Independent Contractors who are retired
annuitants may be hired at a daily rate of pay which is cqua] to the
rate of pay they received as employees and they may work in the Agency
performing duties comparable to those performed as employees. A
limitation of $36,000 per year is placed on what these individuals may
receive. This limitation appears to indicate doubts on the part of
Agency officials as to whether they are actually employees as the
$36,000 1imitation of Title 5 of the U.S. Code applies only to em-
ployees. It does not apply to an Independent Contractor who contracts
to perform a certain service and is not an employee. It is as though
the Agency follows the Alice in Honderland system of defining Independent
Contractors i.e., an Independent Contractor is just what we say it is,
no more, no less.

PMCD Position

1. 1 balieve that these errors should be corrected. This can be

Approved For Release 2006/01/03 : CIA-RDP80B01086A000900110006-6
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done by issuing regulations to correct the overtime and independent
contracting practices and by giving the Position Management and
Compensation Division the authority to make a complete review of
positions and take corrective action, possibly spaced over a period
of time to avoid downgrading actions.

2. Promotions should be based on performance in positions
Jegitimately graded, not on speculative potential as determined by a
Career Service Board. Promotions should be under the control of
supervisors who are the only individuals qualified to judge work
performance and employees' grades should be Timited to the grades

of their positions.

Recommendations

1. That a regulation be issued to make overtime rules consistent
with the Federal law and to correct the present practices relating to
Independent Contractors,

2. That an investigation be directed of the grade structure of
this Agency in comparison with other Agencies and that corrective action

be taken.

3. That except for unusual cases, promotions to and within upper-
grade and supergrade levels be frozen until the validity of those levels
has been established. STATINTL

el
Position Management and Compensation Division

Approved For Release 2006/01/03;: CIA-RDP80B01086A000900110006-6
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MEMORANDUM FOR: Deputy Director for Managene
Services

SUBJECT Cvertimc and Premium Pay Policy

1. Actlon Requested: Change in overtime and premiun
pay policy and regu%gtlons to conforim to the requircments

of Federal Law.

2. Basic Data:

Federal Lavs

Title 5 U.S. Code, Subchapter V establishes the
basic requirements for overtime for general schedule employ-
ces. These are as Follows:

Scction S5542: vertime rates; computation

(a) For full-time, part-time and internit-
tent tours of duty, hours of work officially ordered or
approved ia excess of 40 hours in an admi rative workweek,
or (with the exccption of an cuployce ¢n d in proifessional
or technical engincering or scientific a ities for whom
the first 40 hours of duty in an adninis
the basic workweek and an employee whosc basic pay oxceeds
t+he minimum rate for GS-10 for whon the €first 40 hours of
duty in en administrative workweek is the basic workweek) in
oxcess of 8 hours in a day, performed by an enployee are
overtime work., (HOTE: fThe provision designating work in
excess of 8 hours in a day as overtime was originally
included in Federal Law in Public Law 89-504, 18 July 19066.)

Section 5543: Compensatory time off

(a) The head of an agency may

Approved For Release 2006/01/03 : CIA-RDP80B01086A000900110006-6
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(1) on requost of an cnployce, prant
the cmployee compensatory tine off from his scheduled tour
of duty instead of payment for an cqual amount of time spent
in irrepular or occasional overtime work; and -

(2) provide that an employce whose rate
of basic pay is in cxcess of the maximum rate of basic pay
for GS-10 shall be granted compensatory time off from hils
scheduled tour of duty equal to the amount of time spent in
jrregular or occasional overtime work instcad of being paid
for that work, ' :

Annual premiun pay

the head of an agency, with the approval
of the Civil Service Commission, may provide that

(2) an employee in 2 position in which
the hours of duty cannot be controlled adninistratively, and
which requires substantial amcunts of irregular, unscheduled,
overtime duty with the employece generally being responsible
for rocognizing, without supervision, circumstances which
reguire hin to remain on duty,. shall receive prewium pay for
this duty én an annual basis instead of premium pay provided
by other provisions of this subchapter, except for regular
scheduled overtime, night, and Sunday duty, and for holiday
duty. Premium pay under this paragraph is determined as an
appropriate percentage, not 1aoss than ten per centum nor nore
than 25 per centum, of such part of the rate of basic pa :
for the position as does not excead the mininum rate of basic
pay for GS-10, by taking into consideration the frequency and
duration of irregular, unscheduled overtime duty required in
the position. : ‘ '

(The Civil Service Comaission has established
the following rules for determining the amount of anaual
prenium pay:

1. An average of at least three but ,
not more than five hours per week of irregular or occasivnal
overtime work - 10%.

: 2. An average of over five but nct
more than seven hours per weck of irrvegular or occasional
overtime work - 15%.

3. An average of over seven but not
more than nine hours per week of irregular or occasional
overtime work - 20%. ‘

4. An average of over nine hours per
wveek of irrvegular or occasional overtime work - 25%.)

Approved For Release 2006/01/03 : CIA-RDP80B01086A000900110006-6
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Fair Labor Standards Act Amendments of 1974
(P, 53-259, April 8, 1974)

pefoctive May 1, 1974, cxcept for certaln enployeces
in executive, administrative, and professional positions, and
those in foreign arcas, all Federal cmployeces are entitled
to overtime pay for all work which the enployer "suffers or
permits' to be done. The Civil Service Commission will issue
a tentative 1ist of the exempt employees by April 26. HMost
employees at G5-11 and below will be covercd under this law.

The Civil Service Commission, as the enforcement
agency, will be responsible for post audit of overtime pay
administration to determine violations and order corrective
action.

-~

Agency Rggulations

A. Qgggtime

The Agency régulations on overtime and annual
premium pay follow the Federal Law in some respects. IHowever,
points of substantial difference are:

1. rmployees, GS-12 through GS-14, may
receive overtime payments or compensatory time in lieu thercof
for directed overtime work in excess of 48 hours in a given
work week. ~

2. Mo overtime payment or compensatory tine
will be granted for hours of duty between 40 and 48 in a
given work week unless such hours rcprescnt directed work on,

a, a position which requires substantial
amounts of overtime work on a continuing basis, the produc-
tivity of which is predominantly noasurable in units of pro-
duction or hours of duty performed;

b. on any day during a work period Qf
scven oy nmore convecutive days, or,

c. a sccond job,

the duties of which are
substantially unrelated to the primary ass

t
ignment.

(The requirvement that 8 hours of work be contributed without

pay is inconsistent with the Federal Law and with good manage-
ment principles.)

The Agency regulation also provides for the
tution of compensatory time in place of regular overtime
on the request of cmployees at G&5-11 and below or by
, T Mgt T e ey .
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direction of the supcrvisor for enployeces in higher grades
even though the Federal Law provides for such substitution
only in the case of irrcgular or occasional overtime work.

The Agency regulation has never provided
that overtime pay is required for all work in excess of
cight hours in a day. There are a nunber of nonstandard
work schodules in the Agency now utilizing 12 hour work
days for which under Federal Law four hours of overtime pay
are required for each 12 hour day. Other agencies which
have tried similar schedules have been required to pay over-
time. Compensatory time was not permitted. :

The Agency overtime regulation has been in
substantially the same fo.m since March 1962. During this
period the Agency regulation has required the normal sacri-
fice of cight hours of overtime compensation for employees
at GS-12 through GS-14, 4

B. Annual Premium Pay

The provision of the Agency roguiation
covering annual premium pay is substantially the same as
that established by the Federal Law.

~Application of Agency Compensation Policy

Agency professional employees at GS-12 and
above have becen expected and encouraged to work overtime
whenever they determined that such work was necessary OT
when directed, in nearly all cases without any form of com-
pensation. Agency duty officers have worked in Headquarters
offices on Saturday tegularly for a dozen ycars or morc with-
out any form of compensation. The expressed view of many
high officials has been that Agency professionals should be
glad to perform such tdiscretionaxy” overtime without addi-
tional pay, since they ave well compensated by their regular
salaries. This view is in disregard of the fact that their
regular salaries are based on 2 40-hour week. \

Asency officials having authority to approve
such overtime have been aware that it was being perforned
and approved of it.

Failure to formally authorize or approve
overtime where approving officials were aware of and agreced
to performance has been held by the Court of Claims to
require payment. '

The Court of Claims in Anderson V. United
States 136 Ct. Cl 365 (1956) makes the point that "The
Cormissioner of Customs, as the authorized deputy of the
Secretary ,of the Treasury, had authority under the statute
Approved For Release 2006/01/03. :.CIA-RDP80B01086A000900110006-6
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to order or approve overtime. ~hile he did not order the
work to be performed, he certainly knew and approved of its
being done. . . . In withholding orders for the approval
of ovevriime, the Commicsionar intended to withhold compen-
sation for services performed., . ." The Court directed pay-
ment to the employee, :

The Court of Claims in Rapp v. United States,
540 F. 2d 635, 167 Ct. C1 852 (1964) decided further Mlhere
plaintiffs were not only induced to perform duty officer tours
but were given reasonable and understandable grounds for
fearing they might jcopardize their positions 1£f they did not
do so" they were entitled to compensation.

‘tany CIA professicnals have performed Saturday
~duty tours without question and without overtime pay for many
years for this reason, It scoms clear that the fear of
reprisal is a strong deterrent to employce claims for over-
tine,

With regard to.annual premlum pay, while the
Agency regulation is substantially in agrcement with the
Foderal Personncel Manual, we have deviated from the estab-
lished percentage requirenents for pay. In certain cases it
was decided, for administrative reasons, to pay 2 lesser poer-

centage rate than established. The legality of these actions
is questionable. ‘

Applicability of Federal Law to the CIA

: The question as to whether the Federal
Prenium Pay law applies to the CIA has apparently never been
ruled on by the Comptroller General or_the Courts. The U.S.
Code Title §, Subchapter V on Premium Pay, however, provides
for no exclusion of the Agency. VWhile this may not be con-
clusive, it should be noted that Chapter 51, Title 5, on
Classification of Positions, does provide for exclusion of
the Agency. The absence of a specific exclusion for appli-
cation of Prenmiwm Pay provisions to the Agency 1s cvidencg
of intent that the Agency should be coveread. '

3. Staff Position

The provision of the Agency regulation limiting
compensation for the first cight hours of overtime to employees
at GS-12 through GS-14 predeminantly in production jobs is
prejudicial to the vights of employees in jobs not of a pro-
duction nature who may be equally industrious and conscientious,
rurther, it is inconsistent with the annual premium pay pro-
vision which doecs not provide for ignoring the first cight
hours of overtime.
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fhe primaxry reason for the Agency regulation may

have been to discourago the use of cxcessive oventime but FOIABS

the result was to avo d payment for overtime while bcnefitg¥§U\B_
|
|

from the extra work perfprmcd. This result is not defensi
in principle. | -

| The Civil

Sorvice Conmmission's coxception of the Agcency from its overtine
regulations lent additional support to this position. FOIAB5

The Congress now SCOTS

more concerned withh cHhpIOyTeTS rgrts than it did wmany yecars
ago. Employee organizations are more vociferous. Further,
it is difficult to explain to cnployces why in the CIA one
gives eight hours of free overtime to the Govermment which he
is not required to do clsewhere. This cannot be justified on
security grounds. '

From the tone of decisions of the Court of Claims

on the right of Federal employees to overtine compensation,

it seems probable that any claim by an Agency employee sup-
ported by evidence of overtime work with tacit approval of
officials would be decided in favor of the cmployee. Such a
decision might require the Agency to compensate other employces
so deprived of overtime compensation.

Thercfore, consideration should be given to bring-
ing all forms of Agency premiun pay into line with the
general TFederal law. Consideration should also be given to
reviewing the extent to which employees who have not been con-
pensated for overtime should be paid.

4. Recommcndation: \

a. That a conmittee be established in the Office
of Personnel to vreview the overtime pay policies and regu-
jations and revise to bring into agreenent with the Federal

Lavi.

b. That the committece determine practicable 1limi-
tations to set on the authorization of overtime.

’ K . s -6_ - T -
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C. That the committcee consider and make recom-
mendations as to the cextent to which employeces who have worked
overtime without compensation under the present rcgulatlon
should be compensated.

:fr)BJ)F " H h;huy

F. W. M. Janney
Direcctor of Personnel

¢ a b. Brownman ’ |
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MEMORANDUM FOR: Director of Central Intelligence
THROUGH :  Deputy Director for Administration
- SUBJBCT : Allegations Relative to Certain Administrative Practices

in the Central Intelligence Agency

REFERENCE : Memo to DCI from C/PMCD/OP dtd 15 Jul 75; Subject:

Administrative Practices in the CIA

1. We have reviewed the referent memorandum prepared by

|and have prepared comments (Tab A) on the substanto—orTms

I
| [statements leading to his concluding allegations that:

a. The grade structure of the Central Intelligence Agency is
excessively high in comparison to levels existing elsewhere in the
government for comparable work, contrary to the principle of equal
pay for substantlally equal work included in the U. S. Code Title 5,
Section 5101; _

b. The overtime and premium pay regulations and practices of
the Agency are contrary to the requirements of Title 5 of the U. S.
Code, Section 5541 to 5545;

¢. The independent contracting system in CIA is a violation
of the law in that the practice this Agency follows is inconsistent
with that followed in other agencles and inconsistent with the
duties of wany such independent contractors.

2. General Comments:

a. has served his entire Agency career of 22
years with the Posifion Management and Classification element
of the Office of Persormel. He was appointed as Chief of the
Position Management and Compensation Division on 29 September
1967 and served in that assignment until 3 August 1975, when
he was reassigned. In this capacity he has been regarded as
a man of integrity and an "expert" in the technical aspects of
position classification, confident of the validity of his
judgments and frank in expressing his opinions.
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During his tenure as Chief, PMCD, conducted
position classification audits and approved changes in grade levels
of positions based upon his own judgrent and those of the position
classification officers under his supervision. When his judgments
on grade determinations are appealed by Heads of Operating Compo-
nents, these issues are referred to the Director of Persomnel for
final adjudication based on & full review of PMCD's findings against
the evidence put forwayd by the operating officials concerned.

Such appeals are relatively infrequent when compared to the 3,000

or so positions that are reviewed by PMCD classifiers each year.

For the past eight years, the Agency position structure and grade

levels, therefore, essentially have been based upon the recommenda-

tions of the position classifiers assigned to PMCD, with final
25X 1A approval by as Chief, PMCD -- a fact which makes

his present jations all the more puzzling.

The role of the Chief, PCD and the position classifiers
is not an easy or popular one in temms of fulfilling their
responsibility to adhere to objective criteria, to reduce or
at least maintain Agency position grade averages and control
escalation of the number of GS-14 and above positions. Oper-

strong convictioz.zs Tegarding the importance of their functions,
the quality of their workforce and, not unexpectedly, press for
position grade levels which they believe are appropriate to

Position classification is less a science than an art
in terms of the review and analysis of substantive facts, sub-
Jective interpretation of information developed in discussion,
negotiation with operating officials, and final determination
based upon all the facts and information available in the very
real context of maintaining a quality workforce to fulfill the
requirements and responsibilities of tihe Agency. Moreover,
Agency management has long recognized that position classifica-
tion in CIA must take into consi i eristics
of Agency employment, stated in ipparently
has had difficulty in accepting These basic concepts of Agency
ewployment as he does in accepting the competitive evaluation
and promotion system -- a key ingredient of the Agency's
persomnel management system,

- O
"lqﬁé}f‘\‘»;: S tia ‘\! s é‘x‘}
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‘25)(1 A b. In his memorandum has presented three
conclusions of what he cor roper administrative
practices, but in the substance of his memorandizn he has not
provided supportive evidence, comparative statistics nor
analyses to substantiate most of his allegations.

C. We have veviewed his various statemsnts and have
presented our couments on the specific sub-paragraphs contained
in his memorandim as related to each of his allegations.

3. Based upon our review of data available, we conclude that:

a. The evidence does not substantiate the allegation

that the grade structure of the CIA is excessively high in

FOIAB5 comparison to levels existing elsewhers in govermment for
comparable work; ,

¢. In our opinion, the Office of Persornel, with the
assistance of the Office of General Counsel, has over the
years properly categorized an individual under contract
as an employee or independent contractor. While honest
mistakes may have been made, there is no evidence to indi-
cate an abuse of the personal services contracting function.

independent contractors; that an investigation be directed of the grade
structure of this Agency in camparison with other agencies and that
corrective action be taken; and that except for unusual cases, promotions
to and within upper-grade and supergrade levels be frozen until the
validity of those levels has been established. Of these, we believe
that action should be considered only on the matter of the Agency's
overtime policy and practices.

/s/ ® WM Jonnzy

F. W. M. Jamney
Director of Persomnel

Atts

Releas 1/03 5d 00110006-6
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Review and Comments on Allegations
Relative to Certain Administrative Practices
in the Central Intelligence Agency

1. SUMMARY ALLEGATION ON GRADE STRUCTURE :

"The grade structure of the Central Intelligence Agency is excessively high
in comparison to levels existing elsewhere in the government for comparable
work. This is contrary to the principle of equal pay for substantially equal
work included in the U. S Code Title 5, Section 5101."

a. | Assertion: "The position classification system
of the Central Intelligence Agency is based on the general government
system applied in other agencies. Before the Classification Act of
1949 the Agency was under the rev and control of the Civil Service
Commission. Upon the enactment of this law, which exempted the Agency,
the Agency agreed to follow the government system voluntarily without

FOIABS external control.™

FOIABS

} ;fncipmmmml s N s to the classical
evaluation p @S prescribed by the Civil Service
Commission, Agency policy as outlined in includes
the consideration of such factors as:

(1) the Agency-wide requirement to exercise
the utmost vigilance, on the Job and in private
life, to protect the national security, the
security of Agency activities and the safety
of all persens engaged in Intelligence operations;

(2) the requirement for unique skills and
for the assumption of additional responsibilities
when the nomal division of labor is precluded
by compartmentation for security reasons;

(3) the requirement for tnusual ingenuity,
Creativeness, and alertness brought about by
changing doctrines and procedures for intelli-
gence operations or support and the frequent
shifts of duties stemming from such changes;

o AR
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(4) the need to accept a degree of personal
anonymity in the interest of the UJ. S. Govermment;

(5) recognition of the fact that comparability
with salaries outside the Govermment should result
in maintaining stability in position grades umless
a significant change in the work being performed
can be denonstrated.

While Civil Service concepts and principles
as applied to other Federal agencies under Civil Service
Commission purview form a basis for Agency position eval-
uation, the additional factors peculiar to employment
with CIA are valid and, where applicable, may result,
justifiably, in higher position grade levels than found
in other agencies where these considerations do not
pertain.

b. | | Assertion: "Initially the grade structure
established was comparable to those in other Agencies of equivalent
functional responsibility and for a number of years, Classification
Personnel frequently made comparisons with other agencies to insure
conparable levels. In succeeding years, pressures from senior
officials resulted in a gradual elevation of the structure. The
primary emphasis of the Office of Pergonnel was to provide service
to operating components. Efforts to hold grades to reasonable
levels were challenged on the ground that service was not. being
provided. Since no external controls were imposed on the Agency,
Classification Personnel were subject to pressures both from
operating officials and from officials within the administrative
structure. As a result, it was not possible for the Position
HManagement Organization to control the escalation.'

Comment: In the conduct of Agency position classi-
fication reviews for the purpose of detemmining the
appropriate and equitable grade levels, the PMCD classi-
fiers are, and always have been, expected to make
comparisons with similar positions elsewhere in the
govermuent, the private sector, and internally within

other components of the Agency.

CIA, like most other Federal agencies,
has experienced increases in the average grade level
of our position structure over a period of the past

Approved For Release 2006/01/03 : CIA-RDP80B01086A000900110006-6
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few years, Such increases are not atypical in organizations
which are reducing in size. For the period FY 1968 through
FY 1975, the Agency has eliminated approximately [ posi- 25
tions. The elimination of lower graded clerical, technical
and junior level professional positions and the need for an
increased proportion of higher graded professional positions
requiring composites of qualifications is a typical phenomena
within agencies experiencing successive amual reductions in
ceiling. Added factors in pushing up average position grades
are the increase in need for high graded scientific and tech-
nical expertise to meet current requirements and the increase
in automated system in lieu of manual procedures. These
factors have all been cited by the Civil Service Comnission
in their reports on grade trends of Federal civilian employ-
ment in predicting continuing trends toward increasing grade
levels. For some years Agency internal controls have besn
maintained to stabilize and, where possible, to reduce the
average grade of our position Structure and the mumber of
positions at grade GS-14 and above. It is worthy of note
that in 1965 OB established specific controls on average
grade and on the number of upper-level positions, i.e. »

(5-14 and above. These controls were no longer required

in 1968. Yet, and consciously as a means of controlling
average grade and upper-level positions, the Agency con-
tinued these controls, and they still remain in effect.
Requests for increases which cannot be accommodated by
decreases elsewhere must be completely justified and
approved by the Director of Personnel with the concurrence
of the Comptroller. Comparisons between CIA's average
position grade levels with other Federal agencies must

of other departments are essentially the same while CIA's
position grades are consistently higher than our enployee
grades. The Agency's average position and employee grade

25X1A pattems for the end of Fiscal Year 1965 and Fiscal Years
1979 through 1975 are as follows:

3
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Average position grades as of 30 June 1975 for other
U. 8. Government agencies with comparable functions are
as follows:

c. Assertion: “The grade structure of the
Agency has resulted In part from the establishment of positions
necessary to recognize the level of functional responsibility,
It has resulted in part, also, from the wish to accommodate
individuals who have been promoted without regard to the levels
of their performance by the Career Servics System. This System
is composed of boards 1n the various offices whose fimctions
include the assignment and promotion of employees by so-called
competitive evaluation, in hany cases without consideration of
the levels of the positions they occpy or the levels of work
they perform. In cases where they are assigned to positions

rank assignment. The views of supervisors have frequently
not been considered in promotion of esployees. '’

Comment: The position grade structure of the
Agency is essentially the product of position surveys
and audits conducted by PMCD classifiers and the
decisions of Chief, PMCD only. A relatively few
of the position grades have been approved by the
Director of Persomnel -- on appeal -- and on the
basis of an analysis of the recomnendations put
forward by Chief, PMCD and the evidence presented
by Deputy Directors or Office (Division in DDO)
Heads. The Agency utilizes a Career Service Com-
petitive Evaluation and Promotion System which can
be considered to be directed at "rank in the man"
with consideration of "rank in the position."

This system parallels the Department of State's
Foreign Service System. The basic Civil Service
System which applies to most other Federal agencies
is essentially a "rank in the iosition” approach
whereby employees compete for higher graded posi-
tion assigrments which, when effected, result in
‘promotion. The Agency Competitive Evaluation and
Promotion System authorizes Heads of Career Ser-
vices and Sub-Career Services to promote and assign
their persomnel both above (Personal Rank Assign-
ment) and below the level of the adjudicated grade

Approved For Release 2006/01/03 : CIA-RDP80B01086A000900110006-6
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of their position of assigmment. Agency policy does not
require that lieads of Career Services consult the view
of supervisors relative to the promotion of employees.
Some Sub-Career Services do, some do not. It is true
that the PMCD classifiers frequently encounter argu-
ments from Heads of Operating Components that position
upgradings are needed within a Sub-Career Service to
provide promotion headroom for various grade groups
within that Sub-Career Group.

In December 1971 the Agency's Career
Service Competitive Evaluation and Promotion System
was reviewed by senior representatives of the Civil
Service Commission in commection with the Commission's
review of CIA's request to set up a system to facili-
tate the movement of CIA persomnel into the competi-
tive service. In a letter to the Director, OB
(Tab B), the Chairman, Civil Service Commission
stated that: '"The on-site observations of a Com-
mission team assure us that the operations of the
CIA personnel systein are consistent with merit
principles.”

25X1A d. | |"As a result of the
continuing pressure for upgrading of positions, grades of
positions have changed with little change in position
responsibility, as follows:

GS-11 and GS-12 positions have advanced to GS-13 and GS-14,

65-12 and GS-13 positions have advanced to GS-14, GS-15,
a!ld (5’16.

GS5-16's have hecome GS-17's or GS~18'3."

Comment: The distribution of approved graded
positions on the Agency's staffing complements for
samle comparative Fiscal Years 1970, 1972, 1574,
1975 and 30 April 1975 are as follows:

L"L.:"{'n :;.L.. s..""é 3 ii QL
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Position Management Organi ’

lon to hold down
reduce them to reas e ' grades or
overruled. onable levels have haen ignored or

"The results show, I belie
s ve, that Agency :
many cases are overgraded one or two gragescmi;igen:h:?e "

Comment: The ' :
30 June 1975 is “Agz?m:POSitim profile as of

6
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Please note that the above comparative data was provided by
[ ] in conjunction with other data in the Agency's
successful justification of our supergrade ceiling for FY

1975 when questioned by the Office of Management and Budget.

£, |Assertion: 'Agency officials are not satisfied

with this grade difference over other agencies. They continue to
want more. They will not accept determinations that Agency grades

are higher than elsewhere. In some cases they become angry when
their grades are not raised; they threaten Position Management
Persomnel with being responsible for hamstringing their operations

by forcing employees to resign to accept higher pay in industry,

I believe this is partly the result of the inbred nature of the

Agency -- the emphasis on the belief that Agency employees are

smarter than other people, more creative, more dynamic. Strange
as this may seem, such bellefs have been pronoumced by persommel
officers."

Comment: PMCD classifiers frequently encounter the
situations cited by | | Some senior operating
compoment managers do question the authority of the Office
of Personnel to conduct position surveys and adjudicate
grade levels. Unfortunately, this is part of the ''lot"”
of position classifiers elsewhere in Govermment and pri-
vate industry and is prominently cited in the literature
on this aspect of the persomnel management fimction.
Regarding the caliber of Agency employees, we have
always strived to maintain particularly high standards
in the quality of our employees. We believe that these
standards have been maintained.

g. sertion: ‘'Partly, I think, it is the
result 1mur—mré§, umwillingness on the part of senicr
officials to rock the boat, Office heads should be told to live
with the grades they have and count themselves lucky. But they
are not. There is interest at present in abolishing grade con-

trols and giving office heads authority to set their own levels
with only a budgetary control.”

Comment:  This is simply an opinion on the part of
ich we do not share. At the present
‘time, the Office of Personnel is participating in a
comprehensive study by [ land two
other retirees of the Position Management and Classi-
fication function within the Agency, aimed at

8
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developing improvenents in the effectiveness of the systenm.
The abolition of grade controls and giving Office Heads
authority to set their own levels with only a budgetary
control is not, to our knowledge, being considered by
senior management.

D5X1A | “Deputy Undersecretary Crockett
of the State Department made such a delegation of classification
authority to major organizations of the Department of State in
1962. As a result, from 1962 to February 19871, there was a general
escalation of levels in the Department of State which was completely
inconsistent with levels of responsibility. An investigation was
conducted and in 1971 position classification was again recentralized
and efforts began to correct the mistakes.

VSurveys were conducted which resulted in reductions of
class levels at ESO1 and FSO2 by 23% and FS03 by 6%. These are
the higher pay levels of the Department of State, equivalent to
the supergrade and GS5~15 levels. The reductions were modest,
intended to reduce persomnel impact. The CIA has made much pro-
gress in the same direction. Apart from the fact that money is
being wasted on such profligacy, the government and the general
public deserve more honest treatment,"

2OX1A Corment : statement is factual as
regards the results of decentralization of position
classification authority to the Bureau Chiefs in the

25X1A Departwent of State. | statement that
'"the CIA has made much progress in the same direction”
appears to be out of context with his preceding state-
ment and does not provide a basis for comment.

2. SUMMARY ALLEGATION ON OVERTIME:

* "The overtime and premium pay regulations and practices of the Agency are
ggztrz}ry to the requirements of Title 5 of the U. S. Code, Section 5541 to
5‘!

25X1A Assertions:

"The overtime regulations were desipned to discourage the
use of overtime in the Agency. This was done about 1962 and
was accorplished by arbitrarily changing the provisions of law
to provide that certain types of overtime did not qualify for

9

Approved For Release 2006/01/03 : CIA-RDP80B01086A000900110006-6




U Cend
-Approved F elease, 20Q6[012103"‘\12 ICIA-RDP80B01 .A0009001 10006-6

overtime pay. Included were the first eight hours of overtime
performed by professional employees, all hours over eight in one
day, and all hours over forty in one week if the two week pay
period included no more than eighty hours of duty. These regu-
lations are contrary to Title 5 of the U. S. Code.

“The same result could have been accomplished by requiring
supervisors to avoid authorized or directed overtime, without
a violation of law.

“At the time the present regulations were established they
were objected to by PMCD on the ground that they were inconsistent
with the Federal law, but the General Counsel's office detemined
ﬁza;: the Agency did not have to follow the Federal law (per P. L.

0).

"I submitted a report on the overtime practice in the Agency
with a recommendation for changing overtime regulations to con-
form to general Federal regulations on June 6, 1974, The recom-
mendation has never been approved (copy attached)."

P5X1A Comment: We share concern about the
Agency's current policy and practices relative to the
non-payment of compensation for overtime performed by
certain employees grade GS-12 and above. FOI|A

FOIABS

FOIABS The § June 1974 memo-

25X1A randum (1ab C) which | | refers to was submitted
to lr. Harold L. Brownman, the Deputy Director for
Management and Services, over the Director of Persomnel's
signature. As reflected on that memorandum, Mr,
Brownman approved the recommendations but with the
condition "providing OGC concurs and agrees to assit in
the study." The Director of Persomnel established a
comnittee to review the matter. FOI|A

FOIABS

We contimue to
elieve encCy policies and practices regarding
overtine payment axe questionable and should be
reexamined.

10
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3. SUMMARY ALLEGATION ON INDEPENDENT CONTRACTORS:

"Individuals designated as Independent Contractoré in the Agency appear
in many cases to be erployees under the requirements of Social Security and
Intemnal Revenue legislation requiring the deduction of Social Security taxes.™

D5X1A | | “Under Federal law, Independent
Contractors are indi 5 wno undertake to provide certain

service for a stipulated sum of money. In this Agency, however,
Independent Contractors who are retired annuitants may be hired
at a daily rate of pay which is equal to the rate of pay they
received as employees and they may work in the Agency performing
duties comparable to those performed as employees. A limitation
of §$36,000 per year is placed on what these individuals may
receive, This limitation appears to indicate doubts on the
part of Agency officials as to whether they are actually
employees as the $36,000 limitation of Title 5 of the U. S.

Code applies only to employees. It does not apply to an
Independent Contractor who contracts to perform a certain
service and is not an employee. It is as though the Agency
follows the Alice in Wonderland system of defining Independent
Contractors i.e., an Independent Contractor is just what we

say it is, no more, no less.”

Comment: FOIAB5

FOIABS

The
Agency's current regulatory authority to engage
independent contractors is contained m;b
which states: '"There are two categories of contract
personnel: contract employees and independent
contractors. . . . INDEPENDENT CONTRACIORS are

not employees of the U. S. Covernment. They are
self-employed individuals who are engaged under
contract to provide specific services. They

receive only the compensation and benefits
considered necessary to retain their services.

11
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In the Operations Directorate, their duties are normally
1imited to historical research and analysis and to the
direction, utilization, spotting, or support of agents.
They normally do not carry out espionage or covert action
tasks. (Care must be taken to distinguish between inde-
pendent contractors, defined herein, and agents, defined
in i

The evidence does not support| |
sweeping allegation that the Agency is misusing the cate-
gory of independent contractor, particularly as it applies
to engaging govermment civilisn ammuitants as independent
contractors to avoid deducting taxes and Social Security
and providing employee benefits. ; ation paid
Anerican citizen or resident alien dependent
contractors is reported to Internal Revenue Service by
this Agency through the use of a Form 1099; a copy goes
to the individual. It is the indspendent contractor's
responsibility to report this sum on his income tax
return and to pay social security taxes on his income
tax return as a self-employed individual. Since IRS
has received a copy of the Form 1099 directly from the
Agency, it is in a position to check the amount of
income declared by the independent contractor.

Though there is no absolute rule for
determining whether one is an independent comtractor
or an employee, the Civil Service Commission has
established six criteria to distinguish one category
from another. The six questions asked in each case
are:

a. Is the work done at a
Government site or installation?

b. Are tools and equipment
furnished by the Government? .

c. Is the work essential to
accomplishment of the Agency's mission?

d. Will the need for service
exceed one year?

e. Does the Agency or other
agencies use regular employees for
similar work?

£. Is close supervision by
a Government employee required?

Approved For Rel'eg::‘,g 2006/&‘%01} : CIA-RDP80B01086A000900110006-6
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Generally, no particular one of the six questions is
controlling. Situations can arise in which some of the
criteria indicate the individual is an employee, yet,
based on the situation as a whole, the person is properly
categorized as an independent contractor. Special
security requirements, for example, may dictate that

the work be performed at CIA Headquarters.

In considering a request for a contract
as an independent contractor, these six criteria are
considered by the Office of Persomnel. Clearly, if a
reemployed annuitant is to continue in the same job
after retirerent that he held before retirement, even -
for a brief poriod, an employer-employee relationship
is proper. For example, several employees retired as
of 31 Decenber 1974 for whom replacements had not yet
been identified. The Office of Personnel took the
stance -- despite loud and continuing complaints
from certain of the individuals concemned -- that
those continuing in the same job mmst be hired as
employees, not as independent contractors, When
there is doubt or disagreement between the Office
of Personnel and the operating component as to
whether an individual is indeed an independent
contractor, the Office of Persomel refers the case
to OGC for determination.

. With regard to the amount of cormpensation
payable under our Agency regulations to an annuitant
rehired as an independent contractor or a contract
employee, we have since 1967 adopted the policy that
the annuity plus the compensation authorized under
the contract may not exceed 90 percent of the current
salary of the grade and step held by the annuitant
at the time of his retirement. No other Agency in
the CGovernment has adopted the 90 percent limitation.
Indeed, elsewhere in the Government an erployee, for
example, wio retired as a GS-11 could be reemployed
as a GS-14 and draw the salary of a G5-14 with only
his GS-11 amnuity offset against the GS-14 salary.

Mr. Thomas A. Tinsley, Director, Burcau of Retirement,
Insurance, and Occupational Health, Civil Service
Camission stated in a hearing before the House of
Reprosentatives Subcommittee on Retirement and
Coployee Benefits on 23 April 1975 that certain

13 .
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agencies such as Peace Corps, Arms Control and Disarmament and
others have statutory authority for exclusion from the law
requiring reduction of salary by an annuity equivalent for
their employees. In those very few instances where the CIA-
imposed 90 percent rule has been waived, such a waiver has

been personally approved by the Director or the Deputy Director
for Administration.

: It should be noted that a request to rehire
any civilian annuitant in CIA, whether as an employee or
independent contractor, must have the concurrence of the
Deputy Director concerned and the personal approval of the
Director of Persommel. Such requests are approved only

D5X1A for a period of one year at a time, Any requests for

extension must go through the same approving authority

. "
Ina o O B DEINL gl

14
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The Agency's utilization of rehired annuitants
as independent contractors is generally limited to the
following types of tasks:

PSX1A

PSX1A

4, SUGGESTIONS AND PROPOSALS FOR CORRECTIVE ACTION:

a. Issue regulations to correct overtime and independent
contracting practices.

Cormment: As noted above, we believe that Agency
policies and practices regarding overtime should be

restudied and appropriate action taken as a result
of such studies.

On independent contracting practices,
our view is that present policy, which is more restric-
tive than elsewhere, is defensible. The Office of
Persomnel will, however, continue to monitor carefully
the use and status of reerployed annuitants.

15
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b. Give the Position Management and Compensation Division the
authority to make a complete review of positions and take corrective
action, possibly spaced over a period of time to avoid downgrading
actions.

Comment: PMCD is currently charged with conducting
scheduled position management and classification surveys
of all major Agency components at least once each 36

D5X1A months. [ sweeping allegations that Agency
positions are excesslvely overgraded are not supported
by the facts available. In our view Im_shﬂld_itot
have the full authority suggested by An 25
appeal mechanism rust be provided and maintained at the
Director of Personnel level to permit operating component
managers an opportunity to present their arzuments and
evidence when they disagree with determinations made by
PMCD. The results of the study currently being under-
taken under DDA purview of Agency position management
and classification practices should be considered as

a basis for any changes in Agency policy, practices
and authorities in this ares,

Cc. Promotions should be based on performance in positions
- legitimately graded, not on speculative potential as determined
by a Career Service Board. Promotions should be under the control
of supervisors who are the only individuals qualified to judge
work performance and employees' grades should be limited to the
grades of their positions.

25X1A Comment : | |is expressing his disagreement
with the Agency's Career Service persormel management
system which was thoroughly reviewed and reaffirmed as
appropriate by the Management Committee and the Director
in early 1974. Vhile concluding that the Career Service
personnel management system should be rvetained, it was
recognized that improvements were necessary to emhance
the effectiveness of Agency personnel management. The
Amnual Persornnel Plan, the Persommel Dsvelopment Program
and the several recommendations submitted by the Person-
nel Approaches Study Group (PASG) were instituted for
this purpose. The line supervisor certainly has a role
in evaluating the performance of persomnel under his
jurisdiction, but the Career Service and Sub-Carser

16
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Service Boards must have purview over the broader and longer
range aspects of employee performance and development. The
principle of "rank in the man" with due consideration of the
grade level of the position of assigmment is inherent in

the Carcer Service competitive ranking and evaluation systen.

17
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WASH!NGTO'\J D.C. 20415

YOUR REFERZNCE

Honorable George P, Shultz
Director
Office of Management and
Budget ’ _ .
Washington, D. C. 20503 . . :

¥\

Dear Mr. Shultz:

Enclosed for your consideration is a draft Executive order
entitled, "Providing for the Appointment in the Competitive
Service of Certain Present and Former Employees of the Central
Intellloence Aoency. ' :

The proposed order results from discussions between the Civil
Service Commission and the Central Intelligence Agency to set

up a system that would facilitate the movement of career employees
between the competitive service and the CIA, An Executive order

is needed if CIA personnel are to be able: to move into the com-
petitive service noncompetitively. Under the interchange agreement
. that would be established if an Executive order is signed, com-
‘petitive service employees would also be able to move noncompet-—
itively into CIA positions for which they are qualified.

The proposed order would enable the Governnent to make better

use of its personnel resources. Under the proposed order, the

competitive service could offer noncompetitive entry to CIA

‘personnel who have needed occupational skills and a good record

of public service. This would add flexibility to the merit

system and offer a high quality recruitment source at low cost. .
- AV

We are requesulno ‘an Executive order because only the Pre81dent '

can authorize this type of noncompetitive entry into.the

competitive service. In this Tespect, the situation is the same

as that prompting issuance of Executive Order 11219, which . -

provided a basis for noncompetitive eatry into the competitive

service of career Foreign Service personnel

Tl

+
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The Commission, recognizing the necessary qualifications and the
caliber of persons holding career-type appointments in the CIA
considers the noncompetitive entry of such persons into the
- competitive service as compatible with merit system principles.
" The cn-site observations of a Commission team assure us that the
* operations of the CIA personnel system are con81stent with merit

principles.

The Commission recommends that the Executive order be cleared in
accordance w1th established practlce and that it be Submltted for
approval by the President,

! .

By direction of the Commission: . i

LSinéerely yours,

i'*;f~f'ui',gf°waobert E Hampton
T T Chalrman_

Enclosure
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EXECUTIVE ORDER

PROVIDING ¥OR THE APPOTINTMENT 1IN THE
COMPETITIVE SERVICE OF CERTAIN PRESENT‘
AND FORMER EMPLOYEES OF THE CENTRAL

INTELLIGENCE AGENCY

By virtue of the authority vested in me by sections 3301 and 3302

of title 5, United States Code, it is herehv ordr—-A aq €-11-

Section 'l, VUnder regulations c¢f the Civil Service Commission
(hereinéfter referred to as the "Commission"), a present or
former employee of the Central Intelligence Agency (hereinafter
referred to as the "Agency") may be given an appointment in the
competitive service without competitive examination when he hasg
at least one year of continuous sérvice in the Agency under one
Or more nontemporary appointments, Eligibility for appointment
under this section expires 3 years after separation from a nontem-
poréry appointment in the Agency unless the individual is a pref-
.erence eligible as defined in section 2108 of title 5, United
States Code or has completed at least 3 years of substantially
continuous service in the Agency under one or more nontemporary \

appointments,

Sec. 2. The Commission shall prescribe the conditions under
which an employee appointed under section 1 of this order be-

comes a career employee.

Sec. 3. An individual given a career or career-conditional

appointment under section 1 of this order acquires a competitive

roved For Release 2006/01/03 : CIA- RDPSOBO1086A000900110006 6
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ec, 4., Any lawv, Executive order, or regulatlion that would dis-

i)

v

qualify an applicant for appointment in the competitive service
shall also disqualify an individual for appointment under section

1 of this order.

THE WHITE HOUSE

, 1971
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MEMOTANDUM FOR: Deputy Director for Management and
: Sexvices '

SUBJECT ¢ Cvertime and Premium Pay Policy

1. Action Requested: Change in overtime and promium
pay policy and regulations to conform to the requirenents
of Federal Law, : .

2. Basic Data:

Federal Laws

Title 5 U.S. Code, Subchapter V establishes the
basic requirements for overtime for general schedule employ-
ees, Theso are as follows:

Section 5542: Overtime rates; computation

(a) For full-time, part-time and internit-
tent tours of duty, hours of worlk officially ordered or
approved in excess of 40 hours in an administrative workweek,
or (with the exception of an enployce engaged in professional
oy technical engincering or scientlfic activitics for whomn
the first 40 hours of duty in an aduinistratrive vorkweck is
the basic workweek and an caployee whose basic pay oxcecds
the nininunm rate for GS$-10 for whon the first 40 hours of
duty in an administrative workweek is the basic workweek) in
excess of & hours in a day, poerfornmed by an employece are
overtime work.  (NOTE: ‘fhe provision designating work in
excoss of 8§ hours in @ day as overtime was originally
included in Federal Law in Public Law £§9-504, 18 July 1966.)

Section 5543: Compensatory time off

(8} The head of an agency may

RO

e o e e
,
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(1) on request of an enployco, yrant
the employce coumpensatory time off from his scheduled tour
of duty instead of payncnt for an cqual amount of time spent
in irrepgular or occasional overtime work; and : .

' _ (23 provide that zn employee whose rate’
of baslc pay is in excess of the paximun rate of basic pay
for GS-10 shall be granted compensatory tine off from his
scheduled tour of duty equal to the amount of time spent in
irregular or occasional overtime work instead of being paid
for that work. -

Annual premnium pay

[749
e

Section 554

(c} the head of an agency, with the approval

. Py e
. ol Sa P
of the Civil Service Commission, may provide that

{2) an employce in a position in which
the hours of duty cannot be controlied administratively, and
hich requires substential anounts of irreguler, uascheduled,

~overtime duty with the employce generally being responsible
for recognizing, without supervision, clrcumstances which
recuire him to remain on duty, shall receive prewmiunm pay for
this duty on an annual basis instead of premium pay provided

by other provisions of this subchapter, except for regular
scheduled overtime, night, and Sunday. duty, and for holiday
duty. Premium pay undey this paragraph is determined as an
approprlate percentage, not less than ten per centum nor 1oxe
shen 25 per centum, of such part of the rate of baslc pay
for the position as does not exceed the ninimum rate of basic
pay for GS-10, by taking into consideration the freguency and
duration of irrecgular, unscheduled overtime duty required in
the position. : C . '

(The Civil Service Commission has established
the following rules for determining the amount 0% annual
premium pay:

1, An average of at leest threc but
not more thon five hours per week of irrcgular or occasional
overtime work - 10%.
t

. 9. An average of over five but net
more than seven hours per week of irregular or occasional
overtime work - 15%.

: 3. An average of over seven but not
more than nine hours per week of irregular or occaslonal
overtime work -~ 20%.

4. An average of over nine hours per
weck of irregulax or occasional avertime work ~ 25%.)
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Fair Labor Standards Act Amenduents of i974
(P.L. §3-259, April B, 1974)

tive Mzy 1, 1974, except for certain employecs
cutive, adnd trative, and professional positions, and
those in foreign aress, all Federal cmployees are entitled -
to overtime pay for all work which the emplioyor “suffers or
permits’ to be done. The Civil Service Commission witl lssue
a tentative Iist of the oxempt employees by April 25. Host
employces at G5-11 and below will be coverced under this law.

e
T O rad 1Y%
- i

e
[ & S i Wl

The Civil Service Commission, as the enfovcenmcnt
agency, will be responsible for post audit of overtime pay
adninistration to determine violations and order corrective
action.,

~

Agency Regulations

A.  Qvertinme

The Agency régulations on overtime and annual
premium pay follow the Federal Law in some respects. However,
points of substantial difference are: o

1. Zuployees, GS-12 through GS-14, may
receive overtime payments or compensatory time in iieu therveof
for directed overtime work in excess of 48 hours in a given
work week., . : '

- 2. HNo overtime paynent or compensatory time
Will be granted for hours of duty between 40 and 48 in @
given work week unless such hours represent direccted work oty

a2, a position which reguires substantiasl
apounts of overtime work on & continuing basis, the produg-
tivity of which is predominantly measurable in units of pro-
duction or hours of duty performed;

_ b, on any day during a work pericd of
sevoen or more congeeutive days, or, \

¢. & second job, the dutics of which ave
substantially unrelated to the primary assignment,

{The requirement that 8 hours of work be contributed without
pay is inconsistent with the Federal Law and Vith good manage-
nent principles.)

Ry

, The Agency regulation alse provides for the
substitution of compensatory time in place of regular overiiue
eithor on the request of employees at GS-11 and below of by

Fromsgnrr e oo,

! ) . - 1
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direction of the supervisor for cmployeces in higher grades, ,
oven though the Federzl Law provides for such substitutlon '

3

only in the case of irregular or occasional overtune work.

The Agency regulation has never provided
that overtime pay is requived for ail work im GXCE85E 34 :
eight hours in a day. There are a number of noastandard
work schodules in the Agency now utilizing 12 hour work
days for which under Federal Law four hours of overtime pay
are required for each 12 hour day. Other agencies which
have tricd similar schedules have been required to pay over-
time. Compensatory time was not permitted.

[T

The Agency overtime regulation has been in
substantially the same form since March 1862, During this
period the Agency regulation has required the normal sacri-
fice of eight hours of overtime compensation for employces
at GS-12 through GS-14.

B, Annual Premiuwm Pay

o ' The provision of the Agency regulation
“covering annual premium pay is substantially the sang as
that established by the Federal Law.

 Application of Agency Compensation Policy

Agency professional employces at GS-12 and
above have been expecied and encouraged to work overtineg
whenever they determined that such work was necessary or
when directed, in nearly all cases without any forn of com-
pensation. Agency duty officers have worked in Headquarters
offices on Saturday regularly for a dozien ycars or more with~
out any form of compensation., The expressed view of many
higli officials has been that Agency professionals should be
glad to perform such "discretionary™ overtime without addi-
tional pay, since they are well compensated by thelr regular
salarfies. This view is in disregard of the fact that their
regular salaries are based on a 40-hour week.

r L4 ., s P \
Agency officials having authority to appreve
such overtime have been aware that it was being performed
and approved of it. ¢

Failure to formally authorize or approve
overtime where approving offlcials were aware of and apgreed
- to performance has been held by the Court of Claims to
require payment.

‘ The Court of Cisinms in Anderson v. United
States 136 Ct. CL 365 (1956) wnakes the point that "The
Commissioner of Customs, as the authorized deputy of the
Secretary of the Treasury, hed authority undevr the statute

: -
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‘to order or approve overtime. hile he did not order tho

work te be performed, he certeinly knew and approved of its

being done. . . . In withholding orders for tho approval

of overtime, the Comnmissioner intended to withhold compen-
c adi

d
¥ The Caourt dirvected JLEE
T =T o T .

bt

; : -
B e S S S
sation Loy servicos pevformed. . |

ment to the employce,

The Court of Claims in Rapp v. United Steotes,
340 F. Zd 635, 167 Ct. C1 857 (1964) docided Furihor ihera
pleintifis were not only induced to perform duty officer tours
but were given reasonable and understandable grounas for
fearing they might jeopardize their positions if they did not
do so' they were entitled to compensation.

Jdany CIA professionals have performed Saturday
duty tours without question and without overtine pay for many
years for this reason. It scems clear that tho fear of
reprisal 1s a strong deterrent to employee claims for over-
tine,

Fn)

: With regard to. danual premiun vay, while the
Agency regulation is substantially in agreement with the
Federal Personnel Manual, we have deviated from the estab-
lished percentage requirements for pay. In certain cases it
was decided, for administrative reasons, to pay e55¢Y per-
centage rate than esiablished. The legality of these actions
is questionable. '

LA

¥

Applicability of Federal Law to the CIA

The question as to whether the Federal
Premium Pay law applics to the CIA has apparently never beon
ruled on by the Comptroller Generzl or the Courts. The U.S.
Code Title 5, Subchapter V on Premium Pay, however, provides
for no exclusion of the Agency. While this may not be cone
clusive, it should be noted that Chapter 51, Title 5, on
Classification of Positions, does provide for cxclusior o
i

~

the Agency. The abscence of a specific exclusion for appii-
cation of Premiwm Pay provisions to the Agency is evidence
of intent that the Agency should be covercd, ‘ \

3. Staff Position €

The provision of the Agency regulation Yimiting

on for the first eight hours of overtinme to cmuni
at G5-12 through GS-14 predominantly in produztion jobs is
prejudicizl to the rights of employeces in jobs not of a pro-
duction nature who may be equaily industrious and conscicntious,
lurther, is incomnsistent with the annual prewmium pay pro-
vision which does not provide for ignoring the £ilrst cight
hours of covertimc.

et

compensat
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. The primary reason for the Agency reguiation,ma¥: -
have been to discourage the use of excessive overtime but OIABS
the result was to avoid payment for overtime while benefitind,
from the cxtra work performed. This jesult is not defensible
in principle. * =

The GCivii FOIAB

Sorvice Commission's oxception of the Agency irom its overtine
regulations lent additional support to this position. FOIABS

The Congress now Seems

moTe concerncd with cunplOoyees: TIRITeS than it did many years
ago. FEmployee organizations are roro vociferous. TFurther,
it is difficult to explain to employees why in the CIA one
gives eight hours of frec overtime to the Government which he
is not required to do clsewhere. This cannot be justified on
security grounds. S

From the tone of decisions of the Court of Claims -
on the right of Federal employecs to overtime compensation,
it seems probable that any claim by an Agency employce sup-
ported by evidence of overtime work with tacit approval of
officials would be decided in favor of the employee. Such &
decision might require the Agency to compensate other cmployces
so deprived of overtime compensation.

Therefore, consideration should be given to bring-
ing all forms of Agency premium pay into line with the
general Federal Law. Consideration should also be given to

‘reviewing the extent to which enmployees who have not been com~

pensated for overtime should be paide.

4, Reconnendation:

. N
a, That & committee be establiished in the Office

‘of Personnel to review the overtime pay policies ond regu-

1ations and revise to bring into agrecment with the Federal
Lav.

b. That the cormittece determine practicable 1limi-
tations to set on the authorization of overtime.

R - -:. -6,
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menacations as to the extent to which enployaes who have worked

?yqr}§m? without Pom}cngucxon under the present reculations
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12 December 1974

MEMORANDUM FOR THE RECORD

SUBJECT: CIA Policy on Overtime Compensation

I. INTRODUCTION

1. This memorandum is a review of the Agency's policy on overtime
compensation, both in terms of its evolution and its legality. The legality
of the policy turns on the question of whether the Agency, as a2 matter of law,
is subject to part or all of the provisions of the Federal Employees Pay Act
of 1945, as amended and perhaps, throughout the history of the Agency,
no other single, legal question has given rise to as many memoranda and
opinions. The question is not easy; it is finite, the answer infinite. As
with any interpretation of a statute or the relationship between several
statutes, only an appellate court can provide the final answer. Short of -
that, the lawyer, in rendering a legal opinion to his client, is obliged to
act both as judge and advocate, being first the finder of the law and then
the proposer of a course of action.

2. The evolution of the Agency's policy divides into three basic
periods -~ the formative years (1947-1959); a first review period, precipi-
tated by the Byrnes decision (1963-1965); and a second review period (1966~
present) . I have first compared the Agency's current policy to both the
overtime laws and regulations applicable to most other departments and
agencies, and to the Fair Labor Standards Act of 1938 (FLSA), as amended,
which is now applicable to Federal employees. This is followed by an
examination of the laws and regulations which bear on the question. I
have then set out in detail the holdings and opinions of the three periods.
Lastly, some conclusions are drawn concerning the legality of "the policy."

t

1I. THE CURRENT POLICY BY COMPARISON

1. The following are general statements on the requiréments for
overtime compensation, or compensatory time off in lieu thereof under Title

(RN
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of the U. S. Code, the FLSA, and CIA regulations. Certain exceptions not
applicable to the great majority of Agency and other Federal employees have
been omitted.

2. What Hours 9_{ Work Are Considered Overtime Hours?

A. Title 5: "Hours of work officially ordered or approved in
excess of 40 hours in an administrative workweek, or ... in excess
of 8 hours in a day, performed by an employee are overtime work..
5U.S.C.A. 5542(a). o . .

n

B.. FLSA: Generally, ...no employer shall employ any of his
employees . .. for a workweek longer than forty hours, unless such
employee receives compensation for his employment in excess of the ..
hours specified at a rate not less than one and one-half times the
regular rate at which he is employed.” Sec. 7(c). Under the FLSA
overtime is compensable if the employer suffers or permits it to be
worked. In other words, for nonexempt employees overtime need -
not be officially ordered or approved as is presently required. ,
Under the concept, any work performed by a nonexempt employee
for the benefit of the Agency, whether requested or not, is working

- time if the employer knows of or has reason to beheve it is ;belng
performed.

C. CIA: "Compensable overtime is that work performed by an 25X1A
employee in excess of the normal basic workweek which has been ‘
authorized by a designated senior official as compensable "
1The basic 40-hour workweek consists of five consecutive duty days,
normally Monday through Friday;" and "(T)he basic nonovertime work-
day does not exceed eight hours." | A 25X1A

3. Rate of Overtime Compensation.

s ]

A. ‘I"l’ﬂle EE Essentlally the same provisions as followed by CIA
(see below) 5 U.S.C.A. 5542(a) (1).

B. FLSA: "...a rate not less than one and one-half times the
regular rate at which he . (the employee) ...is employed." Sec. 7(a).
Note that "regular rate" 1ncludes the scheduled or basic rate, night
differential, and Sunday premium pay. .

IR

2
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: C. CIA: "The overtime pay rate is one and one-half times the
hourly rate of basic salary but will not exceed one and one-half times
the minimum scheduled rate for GS-10." | | Thus, 25X1
no overtime hourly rate may be greater than one and one-half times
the first step of a GS-10.

)

4. Compensatory Time.

A, Title 5: "The head of an agency may --

(1) on request of an employee, grant the employee
compensatory time off from his scheduled tour of duty

" instead of payment for an equal amount of time spent
in irregular or occasional overtime work; and

(2) provide that an employee whose rate of basic pay is
in excess of the maximum rate of basic pay for GS-10
shall be granted compensatory time off ... instead of
being paid for that work ...." 5U.S5.C.A. 5543.

B. FLSA: No comparable provision. The FLSA requires thata
nonexempt employee be compensated for hours in excess of,40 hours a
week at a rate not less than one and one-half times his regular rate.

C. ClA:

i, Employees, GS-1l and below, may, at their request,
receive compensatory time off in lieu of payment for directed
‘overtime; '

ii. Employees, GS-12 through GS-14, may also receive
compensatory time off if they request it, but only to the extent
the hours are otherwise compensable as overtime.

B ] i' 2 ‘ -

iti. Also, employees, GS-15 or above, may receive compensa-
tory time only to the extent the hours are compensable as overtime.

X1A ' I I

5. Exemptions from Overtime.

A. Title 5: "An employee may be paid premium pay ... (overtime,
annual premium pay, Sunday and holiday pay) ... only to the extent that
payment does not cause his aggregate rate of pay for any pay period
to excéed the maximum rate for a GS-15." 5U.S.C.A. 5547.

L
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B. FLSA: There are a host of exemptions from both the minimum
wage and overtime requirements of the Act, but those most applicable
to the Agency are the so-called executive, administrative, and Erofessmnal
exemptions. Sec. 13.

C. CIA:

i. Employees, GS-11 and below, may receive overtime for
all hours of directed overtime, except that in any pay period an
employee's aggregate compensation (basic salary, overtime, 2
holiday pay, annual premium pay, night differential, or compen- -
- satory time off in lieu of overtime) may not exceed the maximum
scheduled rate for a GS-15;

ii. GS-12 through GS-14 employees may NOT be compensated

for the hours of directed overtime between 40 and 48 either by
overtime pay or compensatory time, UNLESS the directed hours ‘
are: "...(O)n a position which requires substantial amounts of
overtime work on a continuing basis and the productivity is

 predominantly measurable in units of production or hours of duty
performed; ...on any day during a work period of seven or more
consecutive days, or...on a second job the duties pf which are
substantially unrelated to the primary assignment.”" The same
aggregate compensation limitation applies with respect to exceedmg
the maximum scheduled rate for a GS-15;

iii. GS-15 employees may not receive overtime or compensa-
tory time in lieu thereof, except in the case of a "production”
oriented position or under the second job concept mentioned
above. In addition, the aggregate compensation limitation

X1A applies. | '

6. Beyond this skeletal outline of the statutes and regulations, some of
the differences and ¢onflicts which exist between them require amplification.
First and most important of these is the provision within Agency regulations
which provides that no premium pay of any kind -- either overtime oxr com- '
pensatory time off -- may be paid to GS-12's and above for directed overtime
for hours of work between 40 and 48 in a given workweek, subject to the
exceptions set out in paragraph 5c supra. The meaning of this provision,
which has been dubbed by many Agency employees as the eight-hour donation
or forfeiture rule, is that in any standard 40-hour workweek most G5-12's and
above receive no compensation of any kind for the 4lst through the 48th hour
of work. No:comparable provision exists in either of the other two authorities.

CONFIDENTIAL
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Title 5 provisions speak of "regular" overtime and "irregular or occasional”
overtime, defining regular overtime work as "overtime which is regularly
scheduled" and irregular or occasional overtime work as that "which is not
regularly scheduled." For regularly scheduled overtime work, the employee
must be paid wages subject only to the rule on aggregate compensation. Only
in the area of irregular or occasional overtime does Title 5 permit some latitude
by providing that the head of an agency may, at the request of an employee,
grant compensatory time off in lieu of overtime and may, on his own, direct
only compensatory time off in lieu of overtime for an employee whose basic
rate of pay exceeds the maximum rate of a GS-10.

7. A second significant difference lies in the breaking point at which
neither overtime nor compensatory time off will be paid to employees and at
which, under Title 5, the head of an agency may direct compensatory time only.
Title 5's breaking point is based on salary -- the maximum basic rate of a GS-10.
Under Agency regulations, employees through GS-1l may be paid overtime or
receive compensatory time off in lieu thereof, the breaking point thus being
the first step of GS-12, with employees GS-12 and above generally receiving

'~ no premium compensation for the 4lst through the 48th hour of work. Under
the FLSA a nonexempt employee must be paid wages for all hours of overtime
work. Itis my understanding that Civil Service is examining with the Depart-
ment of Labor the possibility of retaining the concept of compensatory time if
requested by such employees because some nonexempt emploYees*ﬁwould rather
earn leave than be paid wages. As of the date of this paper, however, 1 know
of no decision on this matter. '

8. A third difference between the three authorities is that of overtime
on a daily basis. Under Title 5 overtime must be paid for hours of work in
excess of 40 in any administrative workweek and in excess of eight in any
workday. Section 7 of the FLSA requires overtime payment only after 40 ,
hours in any given workweek, as does I:l 25X1

III. THE LAWS AND REGULATIONS

1. To appreciate the Agency's somewhat unsettled policy and legal
position on overtime over the years, it is necessary to understand all of the
laws and regulations which bear on the question, some of which predate the
Agency. The benchmark statute is the Classification Act of 1923, 42 Stat. 1488,
4 March 1923, which established both the criteria for classifying most positions
within the Federal civil service and the compensation schedules for the positions.
With certain exceptions not applicable to this paper, the Act was applicable
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to most civilian positions within the executive departments of the Government.

A three-man "Personnel Classification Board," comprised of the Director of the |
Bureau of the Budget, a member of the Civil Service Commission, and the Chief; -
U. S. Bureau of Efficiency, was established to promulgate rules and regulations
necessary to effectuate the purposes of the Act.

C ¥

2. The Classification Act underwent a number of revisions between 1923 .
and 1945, at least one of which requires a few words. By a 1940 amendment,
54 Stat. 1211, 26 November 1940, Congress vested in the President most of the
responsibilities formerly held by the Classification Board and established
three-man efficiency rating boards of review in each of the executive depart- )
ments., With respect to the President's authority, he could, upon a report and -
recommendation of the Civil Service Commission, extend by Executive Order
the provisions of the Classification Act of 1923 to any offices or p051t10ns not then

. covered. :

3. The c¢rux of this paper is the convergence of the next statute, the
"Federal Employees Pay Act of 1945," a further amendment to the Classification
Act, with the Civil Service Commission regulations issued thereunder and
Section 8 of the Central Intelligence Agency Act of 1949. The Pay Act, P.L.
79-106, 30 July 1945, is divided into six different titles, and, by their terms,
Titles IT and III, "Compensation for Overtime" and "Compensation 1;01' Night
and Holiday Work," (now generally, 5 U.S.C.A, 5541-5550) apply”"to all civilian
officers and employees in or under the executive branch of the Government,..."
Sec. 101(a). In addition, Title IV, later repealed by a subsequent act, applied
"to officers and employees who occupy positions subject to the Classification Act
of 1923, as amended. Beyond simply designating the applicability of the various
titles of the Act, the appellation process itself further illuminates an existing fact
in the mind of Congress -- all civilian officers and employees of the executive
branch of Government do not occupy "classified positions”; but all civilian
officers and employees in or under the executive branch are covered by Titles

II and III.

.

4. The "Mistellaneous Provisions" title of the Pay Act, Title VI, (5 U.S.C.A.
6101) contains two sections which apply "to civilian officers and employees of the
Government according to the terms thereof."” Sec. 101(d). Section 604 charges’
"the heads of the several departments and independent establishments and agencies
in the executive branch" with the duty of establishing a basic administrative ’
workweek of 40 hours. Section 605 authorizes the Civil Service Commission
to issue regulations necessary for the administration of the Act "insofar as
this Act affects officers and employees in or under the executive branch of
the Government," such regulations being subject to the approval of the
President.

CONFIDENTIAL
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5. As previously noted, the effective date of the Pay Act was 30 June
1945. Simultaneously, President Truman signed Executive Order 9578 approv-
ing and embodying in toto the Commission's regulations. The coverage of both
the overtime, holiday and night pay provisions, Sections 101 of Chapters I and
III, are identical; they apply "to all civilian officers and employees in or under
the executive branch of the United States Government, ..." Additionally, the
requirement for paying overtime and the overtime rates are essentially the
same as provided within the Act.

6. A year later, Congress passed a second pay act, the "Federal
Employees Pay Act of 1946." This legislation was a hodge-podge of provisions -~
amendments to both the Classification Act and the 1945 Pay Act —- a sort of
tidying up of the things which were overlooked a year earlier. It also pro-
vided raises in the compensation rates for the various pay schedules. Itis
mentioned here solely to emphasize how, by 1946, the concepts of "civil service,"
"classified service" and "Federal pay schedules" had become inextricably,
though amorphously joined in the congressional mind.

7. By way of reflection, on the eve of the Agency's birth, in the
area of personnel and pay, the Classification Act of 1923 and the Federal
Employees Pay Act of 1945 were the statutes which were generally appli-
cable to executive agencies. As will be shown, however, while hoth were
concomitant statutes at the moment of birth, like the midwife, they have had
little influence in molding the progeny. FOIABS -

A . 7

.

[N

ONEIDEN

2 g}

Approved For Release 200@/ ﬂ CIA"RDéJO%B‘I 086A000900110006-6




FOIABS Approved For Release 2006/01/03 : CIA-RDP80B01086A000900110006-6

Next 2 Page(s) In Document Exempt

Approved For Release 2006/01/03 : CIA-RDP80B01086A000900110006-6



{j Al - ﬁ, Y
) Ll J Bf
Approved For .ease 2006/01/03 CIATQDP 61‘63‘00900110006 6

IV. THE OPINIONS

1. As has been shown, the ubiquitous nature of the Pay Act question
is rooted in the statutes and regulations which were either in existence in
1947 or enacted during the years 1947-1949; and, very early on, this Office
became embroiled in the issues and legal questions. During the period
1947-1959, the Office of General Counsel position moderated from a clear
statement that "the Agency is subject to the Pay Act of 1945" to "this con-
sideration ... (the possibility of a suit on the eight~hour donation rule) ...
should ... (not) ... stand in the way of implementing the proposed procedure."
In fairness to Agency command and this Office, it must be noted that during
the formative years the Agency was under great pressure to curtail overtime
costs and most regulatory departures from a strict adherence to Pay Act
provisions were effected only after consultation with other interested
agencies. This was particularly true in the case of the eight-hour donation
rule which was informally cleared with the General Counsel to the Comptroller
General and with members of his staff. '

2. The Formative Years (1947-1959).

A. One of the earliest considerations of the Pay Act question

is found in an opinion written by]| [in respon;se to a
request from the Director of Training. VIOGC 97, 1 August 1952.
Therein he examined the question of whether overtime compensation
had to be paid to employees who attended training courses (now a
moot question both under Title 5 and FLSA) and whether the Agency
could establish a workweek for employees attending training courses
which would preclude the payment of overtime compensation.
Because of the language, "...shall apply to all civilian officers and
employees in or under the executive branch of government," the
author states: "Itis apparent that as of the date of its inception,

CIA was subject to the provisions of Federal Employees Pay Act

of 1945." He then examined E.O. 9578, 30 June 1945, by which the
President, pursuant to the Act, approved the Commission's original
Federal Employees Pay Regulations and the fact that the 18 August
1950 amendments to the regulations specifically exempted CIA from the
overtime, night and holiday pay provisions. He bypassed, however,
‘the crucial question of whether the regulatory exemption had the
effect of removing the Agency from the basic coverage of the 1945

Pay Act and states that OGC did not "believe the Agency is exempt
from the provisions of the overtime compensations statutes by virtue
of the several organic acts applicable to it." He concluded by noting
it was stated Agency policy to adhere to the usual compensation and.
overtime provisions of the Government: -

I
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..(W)e would construe the stated exemption of CIA
from the operation of the pay regulations as tanta-
mount to a declaration of policy by the Civil Service
Commission that it will not attempt to inject itself
into the operation of the internal admlnlstratlve
machinery of CIA; ’

*®

As has been stated, Agency policy has been to
adhere to the usual overtime and compensation
provisions of the Government under the Federal

- Employees Pay Act of 1945. This policy coupled

- with the obvious doubt as to whether the Agency,
regardless of the provisions of the Pay Regulations, I

' is exempted from the 1945 Pay Act, serves to - -
re-enforce the desirability, as seen by this office,
of considering the problem from 1ts practxcal
admlmstranve aspects

B. Another opinion written for the Deputy Assistant Director
for Personnel and dated 6 January 1955, stated very strong%y that the
Agency was subject to the overtime provisions of the Pay Act:

Our conclusion in this regard is based on the |
following. Section 101(a) of the Act, in relevant
part provides that: : o

"Subject to the exemptions specified in
section 102 of this Act, titles Il and III of
this Act shall apply (1) to all civilian '
officers and employees in or under the
executive branch of the Government.-...

. (Emphasis added.)

The exemptions to the statute are listed in section
102. Among these the Central Intelligence Agency
is not listed; nor has it been listed in any amer;d~
ments to the law enacted by the Congress. '~

.

' 12 - ~
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The Classification Act of 1923, as amended, has
been amended by the Classification Act of 1949
(63 Stat. 954, 5 U.S.C. 1071). Section 202(16) of
this Act exempts the Agency from its application.
From this and the material set out in the preceding
paragraph, we conclude that this Agency is subject
to Title II .("Compensation for Overtime") [and/
Title III ("Compensation for Night and Holiday
Work").... '

C. In 1958 ,|:|wrote another research paper for the
signature of the General Counsel. XI OGC 133, 13 June 1958. This
paper was in response to certain specific questions from the Director
of Personnel concerning contemplated changes in the Agency's pay
system. The paper discusses the Commission’s letter to DCI

- Hillenkoetter concerning the Classification Act of 1923 quoted supra,
and then quotes from the DCI's reply letter dated 10 August 1950:

You may be assured that in our internal
personnel administration we will be governed
by the basic philosophy and principles of the
Classification Act, the Civil Service Commission's "
allocation standards, the pay scales, the within- #
grade salary advancement plans, and the pay
rules of the Classification Act, as they may be
amended from time to time, in substantially the
same manner as provided for other agencies.

The opinion then turned to answer the qﬁestions asked and the thrust
of the answers makes it clear the office position continued to be that
the Agency was subject to the Pay Act. '

, D. That rigid position came under fire and began to crumble
when, in January 1959 the so-called eight hour rule finally received
a qualified, le'gal go-ahead‘. The General Counsel, ina 28 J anuary
1959 opinion to the Deputy Director for Support, reviewed a proposed
regulation and responded:

The attached draft of a proposed regulation

on overtime has been reviewed by this Office
and discussed with the General Counsel to the ¢

13
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Comptroller General. With his approval, it
was further reviewed with members of his staff
who were of the same opinion as we that there
was no legal objection to the adoption of this
proposal.

We all feel that we might be subject to suit
'by employees under the overtime compensation
. provisions of the Federal Employees Pay Act
Amendments of 1954. The outcome of such
a suit is uncertain and would probably depend
upon the facts in any one case. Itis possible
that a court would feel it illogical to pay over=-
time for hours in excess of 48 but not for hours
between 40 and 48. It might raise the question
of how we determined which of the hours worked
- were overtime for pay purposes and which were
gratuitous. The proposal as a whole appears
well designed to meet the needs of the Agency
and to be in the general interest of good
Government administration. Since there is no
assurance that any suit will be filed or if filed
that it would necessarily be successful, we do
- o not feel that this consideration should stand in
the way of implementing the proposed procedure.

% .

X1A A statement by who served as Director of
Personnel at the time the new regulation was adopted, provides an
insight into the mood of senior Agency officers on overtime.

The regulation on overtime stated that professional
people would earn overtime only after they had
contributed eight hours per week. The €/OPS/DDP
(Helms) felt verystrongly about this regulation
because it had come to his attention that people
came to work at eight thirty, took a comfortably
long lunch, waited around until six, charging
an hour as overtime. Helms had the feeling that

? some people showed up in the building on week-
ends merely to come in out of the rain. He had
no idea why they were there and what the

o 14 |
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importance of their work actually was. These
rather negative views were held about certain
individuals. In general the belief was that the
Agency was a career service seeking certain
benefits which would put it on a level with the
Foreign Service and the military service, and
for this reason management had every right to
expect that its people would not be watching the
clock and counting every hour. The reason for
paying overtime beyond the eight hours was that
the Agency did impose on some individuals
beyond reason and therefore should pay them
accordingly. '

E. A further departure is seen in another 1959 opinion dated
30 October.

The specific problem is stated to involve
deviating from the express provisions of section
25.222(b) of the Federal Employees Pay Regula-
tions (see FPM 21-323) which requires that when
leave without pay is performed within the basic _
40 hour workweek, an equal period of time must ’
be substituted and paid for at regular rates
before service may be paid for at overtime rates,

For reasons stated in your memorandum, you
would prefer to have the Agency regulation provide
that authorized overtime performed during a
biweekly period be applied to make up leave
without pay performed in either basic workweek of
the biweekly pay period before allowing payment
or credit as compensatory leave for any hours
of overtime worked. The effect would still be to
insure in each workweek 40 hours of basic pay

- prior to the receipt of overtime pay.

* % * *
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..(T)he Agency is in the anomalous situa-
tion of being bound by the law but exempt from
the regulations. Needless to say, any Agency '
regulation must be a reasonable extension of,
and not conflict with, the basic law.

A review of your proposed modified pay
"administration policy in the light of the provisions.
of the Federal Employees Pay Act of 1945, as
amended, discloses that it supports the act and
also confirms in principal with the pay regulations.
Accordingly, this Office perceives no lecal s
. objection to its adoption.

The writer then notes that the proposed pohcy had been cleared -
informally with Mrs. J. M. Turtes of the Office of the General Counsel

Comptroller General.

F. At the setting of this period, the formative years, the over-
time policy of the Agency concerning non-compensable hours between
forty and forty-eight was firmly established. However, the nagcmg
questions about its legality would not subside. = = . ¥

3. The First Review Period (1963-1964)

A. On 15 November 1963, the U.S. Court of Claims decided the
case of Byrnes, et.al. v. United States, 163 Ct. Cl. 167 (amended on 17
and 24 April 1964), a decision which dealt directly with overtime compen-
sation. It caused the Agency and this Office to embark on a fresh review
of overtime, particularly the eight hour donation rule vis-a-vis the Pay
Act of 1945. The principle issue in Byrnes, was whether the extra =
hours actually worked by IRS investigators were officially ordered or
approved as required by the statute and pertinent regulations. The
Court found that specific approval for the overtime work performed
was not necessary if its performance was induced by the Government
but, the inducement had to be more than a "tacit expectation” that
the work was to be done. Byrnes, however, starts from the premise
that the Pay Act of 1945 is applicable. The initial OGC memorandum
following Byrnes, XVI OGC 446, 16 December 1963, stated that if the
Pay Act is applicable, then unquestionably the hours.of work between

16
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forty and forty-eight are compensable. The opinion noted it is
possible to argue that officers and employees of the Agency are not
covered by the Pay Act because under the CIA Act of 1949, as amended,
the DCI has authority to pay for personal services without regard to
any other law. However, the opinion did not come to grips with the
central question -~ the applicability of the Pay Act.

B. In a follow-on opinion, XVII OGC 27, 30 January 1964,
one attorney sought the advice of a Miss Trickett of the General
Counsel's Office, CSC, on why the Agency had been exempted from
the Pay Regulations. He reported:

. ..J inquired why Civil Service had exempted
CIA from the regulation, and whether in light of
the exempting regulation Civil Service felt CIA
was exempt from the Pay Act.

After thoroughly researching the records at
Civil Service, Miss Trickett advised me that they
contain no comment whatsoever regarding the
exemption for CIA from the Pay Act, which was
first adopted in August 1950, nor was there any
correspondence between CIA and Civil Service ¥
regarding the exemption at the time it was put
into the regulation. It is her conclusion that the
exemption was given without 'conscious considera-
tions' and that it was 'a fluke, an accident.' She
commented that she did not believe the exemption
could be legally justified, and that if the Commission
were to review the matter the exemption would
probably be removed from the regulations. She
believes that despite the exemption in the regula-
tions, the Agency remains subject to the statute
itself. . )
M T v
In addition to making this inquiry to CSC, the attorney inquired at
the Office of the General Counsel, General Accounting Office:

FOIABS
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This, insofar as my research can determine, was never done.

FOIABS

FOIABS5

C.|

FOIAB5

He then examined the various statements

by the Comptroller General concerning Section 8 authority and concluded:

Without a judicial decision requlrmg CIA to

~ follow the Pay Act, or holding CIA exempt from the
Act, the possibility exists that when presented w1t5a
the question in a case brought by an employee or
former employee against the Agency, the Agency
could be held liable for payments required under
the Act. One successful suit might then lead to a
multitude of successful claims which would prove
to be embarrassing and a financial burden on the
Agency. Therefore, with the legal issue undecided
and obviously questionable, a policy must be
based on whether CIA would prefer flexibility
regarding overtime| K

FOIABS H
FOIABS oI aIIOWIng

beneﬁcx,al ﬂex1b111ty in other areas besides .
compensatlon or whether CIA would prefer to
be certain that it is not depriving its employees
of recémpense to which they might have a valid,
legal and equitable claim. From the legal view-
,point it would appear that notwithstanding ‘

CONFIDENTIAL
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which policy determination is made, an overtime
and premium pay system should be adopted
which gives Agency employees at least as much
compensation as is received by other Government
employees and to which they would be entitled

if the Pay Act of 1945 does apply.

D. In building up to a new position paper on overtime, it
appears the Office drafted for the General Counsel's signature a
memorandum for the Executive Director-Comptroller and then set about
debating its merits within the office, XVII OGC 79, 16 March 1964; XVII
OGC 112, 25 March 1964; and, an unindexed opinion by [ Jeated 25X1
1 April 1964. The latter notes that within the CIA Act of 1949, there is
a specific, limited exemption from Section 654 of Title 5, —- a part of
the 1945 Pay Act which provided for reporting personnel strength to
the Bureau of the Budget -~ and theorizes that because Congress felt
compelled to grant this exemption, it believed CIA was subject to the
Pay Act. Parenthetically this section of the Pay Act was later repealed
by P.L. 81-784.

E. Two opinions of the General Counsel summarize the Office
position at the conclusion of this review period. The one tq the

Executive Director-Comptroller, XVII OGC 131, 6 April 1964, states in
pertinent part:

..As you know, Agency policy, now embodied
in Agency regulations, does not require that over-
time pay, or compensatory time, be given for all
hours worked.

* % *

The Agency generally has adhered to.the Federal
Employees Pay Act.and there is solid basis for the view
that, in law, we must follow it. The Byrnes decision
therefore, suggests that a reconsideration of Agency
overtlrne policy would be in order. Several courses
of action are available, '

a. We could continue current overtime policy
under which no premium pay is established.
and, in certain instances, there is no compen-
sation paid for the overtime work which is

CONFIDENTIAL

Approved For Release 2006/01/03 :16I1A-RDP80B01086A000900110006-6

L




Approved Foélease 2006/01/03 : CIA- RDPSOBO10‘\{)00900110006 6

CONFIDENTIAL

required within the meaning of the Byrnes
decision. If current policy is continued and -
a lawsuit results, quite possibly we could
successfully defend, by persuading the court
that the statute does not apply.

X %k

It is believed the serious danger to the Agency

in the loss of such a suit is not the budgetary
" and administrative problems which would follow, ,
" costly and difficult as they would be. ' - FOIAB5S

-FOIABS

FOIABS

Since the
Federal Employees Pay Act is intended to confer
benefits on employees, since the Court of Claims
exists to provide a forum for claimants, and
because many Agency employees perform dutlgs
common to other Government depariments and by
no means peculiar to the requirements of an

intelligence agency, FOIABS
FOIABS -

I believe
we should permit the unique powers of Section
8 to be subjected to the risk of judicial review
under these circumstances only if the issue is
considered one of fundamental importance.

"b. We could seek legislation specifically
exempting the Agency from the Pay Act.

c. We could adjust our policies to accord to

the Byrnes and prior decisions and at the

same time impose strict requirements on super-
visors not to require overtime work except

when the needs of the Agency actually require it.

CONFIDENTIAL
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The second opinion, XVII OGC 354, 7 December 1964, is addressed to
the Director, Budget Programs Analysis and Manpower, and advises
him generally that this Office cannot tell with certainty if the Court of
Claims would rule against the Agency in a suit for overtime by an
aggrieved employee. ' -

The whole problem of payment of overtime depends
‘on whether we are subject to the Federal Employees Pay
Act of 1945, as amended. If we are not, our present
overtime policy eliminating the first eight hours of over-
time is perfectly valid and we can continue it. If we
are, then it follows that we would also be bound by the
decision of the Court of Claims, November 15, 1963,
which would require payment of premium pay or over-
time for any work over the scheduled workweek which :
is required to get the job done. ' " FOIABS5

4, The Second Review Period (1966-Present)

Y

A. This period contains a number of significant alterations to
the "policy" each of which further attests to the Agency's independence.
The reader will recall it was in 1966 that certain amendments to the CIA
Act were being considered and the Chairman of the Civil Service
Commission wrote to the Bureau of the Budget (quoted supra, Part III).

B. On 16 August 1966, DCI Helms approved the recommendations
of the Director of Personnel relating to the Federal Employees Salary
Act of 1966, an act which embodied four major changes to the Pay Act

Lk
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of 1945: 1) It established the concept of overtime after eight hours in

any given workday in addition to the forty-hour per workweek rule;

2) It raised the point at which the option to receive overtime pay or
compensatory time off rests with the employee or the Agency from the

top rate of a GS-9 to the top rate of a GS-10; 3) It increased the maximum
overtime rate from one and one-half times the base rate of a GS-9 to the
base rate of a GS-10; and, 4) It established a 25 percent premium pay

for Sunday work. The recommendation approved by the DCI and con~-
curred in by this Office, chose not to "adopt" the eight hour day as
criteria for determining overtime but "adopted" the other three provisions.

C. Just 2 month later another OGC attorney again queried Miss
Trickett of the CSC legal staff about the Agency's regulatory exemption
from overtime and while her position remained the same as in 1964,
she opined that although there is no basis for this ...(the exemption). ..
the CSC at this late date would not volunteer to make the correction.

XIX OGC 210, 19 September 1966.

D. In 1968, then Deputy General Counsel John Warner, responded

" to an inquiry from the Deputy Director for Support concerning premium
pay for supergrades in Vietnam. He pointed out there are considerations
which are not wholly legal which should be examined, that;the Vietnam
policy should clearly state it is an exception to and inconsistent with
Headquarters Regulations and, that it might be advisable to consult with
the Agency's Congressional subcommittees prior to implementing the
policy. However, he advised that legally there was no objection:

Based on the position previously taken that the
Agency is not subject to the Federal Employees Pay
Act of 1945 (now 5 U.S.C.A. 5541), this Office has

no legal objection to the proposed policy.

~ ] !' ’
The short answer to your question is that both
premium pay and compensatory time in lieu
thereof may be legally granted by the Agency to
employees whose salaries exceed the maximum

for GS-15.° . FOIAB5

FOIABS
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“a E. In mid-1969 an inter-Directorate Overtime Committee was
established to again review the Agency's "policy." By memorandum of
4 April 1969 the committee set out its findings and recommended to the
DDS certain changes:

The eight-hour rule was most carefully
considered from its conception to present
application. The Directorates, polled through
Committee representatives, were unanimous in
favoring elimination of the 'rule’ and amending
Agency regulations to conform to standard U.S.
Government overtime laws and regulations.

On the other hand, no Directorate identified

any situation which makes essential the elimina~
tion of the eight-hour rule or makes it impossible
to live with the present policy.

% “k * *

The Directorates expressed real concern over

the Agency's consistent approval of 'squeaky
“wheel' or 'blackmail' claims rather than face

legal challenges to its overtime policy and regula™

tion, while withholding remuneration from the

dedicated employee who does not challenge the

'system.'

* * x® ®

Despite cost implications, Committee members,
representing their Deputy Directors, positively
favor adoption at this time of clear-cut, easy-to-
administer and equitable overtime policy.and
prq_ce':t%urle‘ :

~ With respect to production positions and over-
time compensation, Committee discussion surfaced
the fact that our present regulation omits earlier
: provisions for dealing with production-type
positions or situations to which personnel in

. CONFIDENTIAL
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grades GS-11 and above are assigned. Should the

eight-hour rule not be deleted, the regulation .
must be changed to specify the handling of over- .
time for higher graded 'production' personnel.

3 X * X

The Committee recommends that:

K1A a. ] be amended to eliminate the
- requirement for donation of initial eight
hours of overtime by personnel at GS-11 .
or higher grades and to emphasize positive
management controls on overtime.

* * * *

b. If recommendation a., above, is not L : L
approved, paragraph I:lbe amended . 25X1A
to set the grade of GS-1l as the normal cutoff '

for production—-type positions and to provide

for overtime for 'production' personnel at ’.

grades GS-12 and above. >

Recommendation (b) was adopted, recommendation (2) was not, and
this essentially brings the evolution of the pohcy to its present state
1A as found in

V. STATUTORY CONSTRUCTION

1. None of the above opinions have addressed the rules of sta.tutory
construction to see what assistance they may have in settling the question. "
And, yet, the end result of applying these rules is the only way I can see
that this Office and the Chairman of the Civil Service Commission could have
arrived at the positions prevmusly cited. I will treat the subject only generally.
The Pay Act 0of 1945 is a broad, general statute relating to most government
employees

4.
.

Y N LA . .
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A statute is ordinarily regarded as a general law, if it has
a uniform operation. Within the meaning of this rule, a
statute has a uniform operation, if it operates equally or
alike upon all persons, entities, or subjects within the
relations, conditions, and circumstances prescribed by
the law, or affected by the conditions to be remedied, or,
in general, where the statute operates equally or alike
upon all persons, entities, or subjects under the same
circumstances. This is true of legislation broad enough

to embrace within its provisions all persons, entities, or
things distinguished by characteristics sufficiently marked
and important to make them a class by themselves, requiring
legislation peculiar to the class in matters covered by the
law. A statute is general, where the classification is not
an arbitrary, but a reasonable, natural, and substantial
one, resting upon requirements of public policy. 50 Am.
Jur., Statutes, Sec. 6.

FOIAB5 |
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It is well settled that a special or specific law
repeals an earlier general or broad law to the extent
of any irreconcilable conflict between their provisions.
The special or specific statute circumscribes the effect
of the prior general or broad act from which it differs,
and operates to engraft thereon an exception to the
extent of the conflict, 50 Am. Jur., Statutes, Sec, 563.

In addition, there is an equally convincing argument that subsequent amend-
ments to the Pay Act and possibly, even the FLSA (another genoral statute),
have no effect upon the Agency's pay authorlty

There is no rule which prohibits the repeal by
implication of a special or specific act by a general or
broad one. The question is always one of legislative
intention, and the special or specific act must yield
to the later general or broad act, where there is a
manifest legislative intent that the general act shall be
of universal application notwithstanding the prior
special or specific act. Itis, however, equally true
that the policy against implied repeals has peculiar
and special force when the conflicting provisions,
which are thought to work a repeal, are contained in.

a special or specific act and a later general or broad

act. In such case, there is a presumption that the
general or broad law was not designed to repeal the
special or specific act, but that the special or specific

act was intended to remain in force as an exception to v
the general or broad act, and there is a tendency to hold
that where there are two acts, one special or specific

act which certainly includes the matter in question,

and the other a general act which standing alone would
include the same matter, so that the provisions of the

two conflict,-the special or ‘specific act must be given

the effect of establishing an exception to the general or
broad act. .Hence, it is a canon of statutory construction
that a later statute general in its “terms and not expressly
repeahng a prior special or spec1f1c statute, will be
condidered as not intended 1 to affect the special or spec1f1c
provisions of of the earlier statute, unless the intention to,
effect the repeal is clearly manifested or unavoidably -
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implied by the irreconcilability of the continued operation
of both, or unless there is somethmg in the general law
or in in the course of le&sla’aon upon its subJect matter
that makes it manifest that the leglslature contemplated
and intended a repeal. Unless there is a plain indication
of an intent that the general act shall repeal the special
act, the special act will continue to have effect, and the
general words with which it conflicts will be restrained
and modified accordingly, so that the two are to be
deemed to stand together, one as the general law of the
land, and the other as the law of the particular case.
(Emphasis added.) 50 Am. Jur., Statutes, Sec. 56A.

VI. CONCLUSION

1. In the introduction, I said the question to be examined was not
an easy one. It should be said again. However, I believe the foregoing
examination of the authorities and opinions provide several salient points -
on which the Agency can build a legal position.

2. First, there emerges the clear picture that notwithstanafing
whether a court would find the Agency's policy legal or illegal, the policy
has evolved carefully and methodically over the years only after thorough
examination of the liabilities. It has also moved from one position to another
only after consultation with those agencies whose jurisdictional interests
might be affected -- the Commission, GAO, etc. On balance this Office has
taken the position that the Pay Act of 1945 probably does not apply to the
Agency and that while the "policy" is legally correct, if it were challenged in
a suit, it possibly could be found to be illegal. Because of this position,
it has been suggested that this Office has failed to provide clean-cut legal
guidance along the way. I take exception to such a suggestion. Clear and
direct statutes can be found by the judiciary to be illegal and the authorities
and their relationships that we have examined in providing legal guidance
on this question are far from clear and direct.

3. A second point which emerges is that competent legal authorities
within the'Civil Service Commission and GAO apparently have shared our
position. ‘The Chairman's letter discussed supra is strong evidence of this.
Recently, additional evidence came to light when I, and another attorney
within the Office, received calls from the Commission's legal office concerning

Wi
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the possibility the FLSA does not apply to the Agency. These questions
were predicated on the general versus special statute concept. I am
advised the Office of Personnel has discussed with their counterparts

~ at the Commission the possibility of an exemption for the Agency and
received an unfavorable response, at least as to the Act's applicability.
Yet, as late as mid-September a member of the Commission's legal staff
advised me the Commission would be receptive to a request for an exemp-
tion, both as to overtime and to age discrimination.

FOIABS 4.

Then it was exempted by statute from the Classifica-
tion Act. Subsequent to that, it was exempted from the Civil Service
Commission's Regulations promulgated under the Pay Act but only from
those titles relating to overtime and holiday and night pay. The original
Pay Act had six titles with titles Il and IIl (now codified generally at 5 U.5.C.A.
5541-5550) dealing with overtime, holiday and night pay. Section 8 of the CIA
Act of 1949 speaks to the concept of "personal services" and the Act viewed
as a specific statute, can be said to obviate those titles of the Pay Act, a
general statute which is, in part, inconsistent. Accordingly, I believe that
titles II and III of the Pay Act of 1945, as amended, are not, as a matter of law,
applicable to the Agency. With respect to title VI relating to estabglshlng basic,
administrative workweeks, the legal position is not quite as positive., It may
be argued that many of the considerations which result in the holding on
overtime, holiday and night pay are equally applicable to title VI and
accordingly, the Agency may exercise some flexibility in this area. However,
because its legal position on this issue is less settled than on the overtime
issue, I would urge that the Agency deviate from the standard, basic workweek
concept applicable to other Government employees only after careful review

 and primarily, only in those areas involving the Agency's peculiar activities.

5. Thus, the Commission was correct in excluding Agency employees
from the premium pay provisions of the pay regulations and not from the
regulation in its entirety. In conclusion, it is the position of the undersigned
that the Agency, as a matter of law, is not required to follow the provisions of
titles II and III of the Federal Employees Pay Act of 1945 and that we can continue
to administer our pay system with flexibility.

R

Assistant G%rijal Counsel
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Executive istry

L 75 - 74X

MEMORANDUM FOR: William E. Co]by,ADirector of Central Intelligence

SUBJECT : Administrative Practices in the CIA

1. There are administrative practices in the CIA which I beljeve
are in violation of Federal laws or regulations, or are unconscionable.
I have attempted to secure corrections of these practices through ad-
ministrative channels without success. :

2. I have, therefore, written this report.

3. I am the Chief of the Position Management and Compensation
Division, a position I have held for approximately eight years. 1 have
worked in this division and predecessor organizations for over twenty
years. 1 am familiar with position grading actions that have taken place
over this time which have resulted in improper escalation of the grade
and pay structure. Many of the upgrading actions were ordered by ad-
ministrative officials with full knowledge of the facts and over objections
of the Position Management organization. I believe there is a serious
question as to the validity of these levels.

4. There is present interest in decentralization -of position
classification functions, which would permit a still greater escalation
of the grade and pay structure. I believe that action should be taken
to prevent such decentralization and to correct present errors.

5. T7he overtime regulations of this Agency, established in 1962,
are, I believe, in violation of Federal law. I attempted to correct
these regulations by a report I submitted through administrative channels
on June 6, 1974. Nothing has been done.

6. The independent contracting system in the Agency, I believe, is
a further violation of law. The practice this Agency follows is incon-
sistent with that followed in other agencies and inconsistent with the
duties of many such independent contractors. '

7. I have not taken this course of writing you directly without
long and careful thought. 1 have become convinced, over many years, that
no improvement and no correction of errors will ever take place without
direction from the top. STATINT

- Chief
Position Management & Compensation Division

Attachment STATINT

-
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